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Introduction 

Good afternoon. My remarks today touch on an area that has been and will continue to 

be an area of special interest for me: optimizing innovation by protecting and strengthening IP 

protections. It is clear that strong IP rights are vital to the U.S. economy. The United States 

government recently reported that IP-intensive industries support at least 45 million U.S. jobs 

and contribute more than $6 trillion dollars to, or 38.2 percent of, U.S. gross domestic product.

https://www.uspto.gov/sites/default/files/documents/IPandtheUSEconomySept2016.pdf
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While IP licensing generally is procompetitive, antitrust enforcers have a role to play in 

protecting against competitive abuses.  In the past, however, I have expressed concern when less 

like-minded overseas enforcers apply their antitrust laws to dilute IP rights.  Doing so 

inappropriately morphs antitrust law into a tool for price regulation and create harmful 

disincentives for innovation. Consequently, I have long favored an evidence-based approach 

towards evaluating potential IP abuses in the antitrust space. The 2017 Guidelines exemplify my 

approach to antitrust/IP issues, and offer the following reasonable guideposts: 

First, the Guidelines represent a modest update, embracing principles of commendable 

flexibility. Some commenters called upon the U.S. agencies to create new, specialized, 

guidelines to address FRAND-encumbered SEP, PAE, or pay-for-delay issues.  I did not support 

this. $V�,�KDYH�VDLG�EHIRUH��³,3�LVVXHV�DUH�not a special case that requires a different competition 

MXULVSUXGHQFH�´
12 

For more than twenty years, the Guidelines have offered general guidance that 

has adapted to new and complicated issues in the IP space. Under this precedent, we should be 

careful not to establish new standards without compelling evidence to do so. 

Second, the Guidelines continue to affirm WKDW�,3�ODZV�JUDQW�³HQIRUFHDEOH�ULJKWV�´�ZKLFK�

have social value.
13 

Intellectual property laws incentivize innovation by establishing enforceable 

boundaries to protect new products, more efficient processes, and original works of expression. 

Without IP rights, imitators could exploit investments in R&D without compensation. As the 

*XLGHOLQHV�UHFRJQL]H��³5apid imitation would reduce the commercial value of innovation and 

HURGH�LQFHQWLYHV�WR�LQYHVW��XOWLPDWHO\�WR�WKH�GHWULPHQW�RI�FRQVXPHUV�´
14 

12 $%$�6HFWLRQ�RI�$QWLWUXVW�/DZ¶V�,QWHOOHFWXDO�3roperty Committee, Interview of Commissioner  
Ohlhausen, PUBLIC DOMAIN 11-12 (Feb. 2016).  
13 Id. at 1-2.  
14 Id. at 2.   
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Third, the Guidelines state WKDW�³DQWLWUXVW�ODZV�JHQHUDOO\�GR�QRW�LPSRVH�OLDELOLW\�XSon a 

ILUP�IRU�D�XQLODWHUDO�UHIXVDO�WR�DVVLVW�LWV�FRPSHWLWRUV�´
15 

5HDG�WRJHWKHU�ZLWK�WKH�$JHQFLHV¶������,3�

5HSRUW��ZKLFK�VWDWHG�WKDW��³OLDELOLW\�IRU�PHUH�XQFRQGLWLRQDO��XQLODWHUDO�UHIXVDOV�WR�OLFHQVH�ZLOO�QRW�

play a meaningful part in the interface between pDWHQW�ULJKWV�DQG�DQWLWUXVW�SURWHFWLRQV�´
16 

it is 

clear that the Guidelines will continue to protect strong IP rights in the United States. 

The PAE Report 

http://publications.jrc.ec.europa.eu/repository/bitstream/JRC103321/jrc103321%20online%20version.pdf
/system/files/documents/reports/patent-assertion-entity-activity-ftc
www.usdoj.gov/atr/public/hearings/ip/222655.pdf
http:years.19
http:October.17


 

 

    

  

   

 

    

 

   

    

      

       

  

     

        

 

   

     

     

 

     

   

  

   

   

                                                 
  

new products to market. Because PAE activity focuses on post-development activity, it has 

raised policy questions about the role of PAEs in promoting innovation and economic growth. 

The FTC has statutory authority to collect confidential business information and conduct 

industry studies.
20 

We used this authority to study PAE acquisition, litigation, and licensing 

practices because more data on the non-public aspects of PAE activity enhances the quality of 

the policy dialogue. 

While we had access to a significant volume of non-public information, we were unable 

to review the business practices of all PAEs. This is because, unlike other industries, the full 

universe of PAEs is not known. As a result, the report is a case study that focuses on the most 

economically important PAEs, as well as PAEs of various sizes. Overall, the FTC analyzed 22 

PAEs, more than three-hundred asserting affiliates, and more than 2000 entities that held patents, 

but did not assert. Those Study PAEs accounted for over 75% of all U.S. patents that PAEs held 

at the end of 2013, and a substantial portion of PAE patent infringement litigation initiated 

during the study period. 

So what did we learn? For me, the most interesting finding was that PAEs followed two 

distinctly different business models, focusing either on suing and settling quickly, or on 

negotiating licenses to large patent portfolios. There was surprisingly little crossover in the 

behavior of these two groups. 

Portfolio PAEs were sophisticated firms that most closely resembled the licensing arms 

of large technology companies. They capitalized themselves through institutional investors, 

aggregated hundreds or thousands of patents, and typically negotiated licenses worth millions of 

dollars. Even though they represented only 9% of the licenses in the study, they generated four-

fifths of the revenue²more than three billion dollars. Importantly, they hired specialized IP-

20 15 U.S.C. § 46(b) (2012). 

6  
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licensing professionals and typically negotiated licenses without first suing prospective licensees. 

On averaf4uei
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,¶OO�QRZ�WXUQ�WR�WKH�)7&¶V�UHFRPPHQGDWLRQV�JURZLQJ�RXW�RI�WKH�VWXdy. First, to be clear, 

infringement litigation plays an important role in protecting patent rights. The ability to sue 

others for copying your invention, among other things, is crucial to establishing the property 

boundaries necessary to promote innovation. At the same time, nuisance litigation, which relies 

on estimated costs and not the strength of the patent claims, can tax judicial resources and divert 

attention away from productive business behavior. 

Accordingly, the report presents tailored recommendations to alleviate potential litigation 

abuses. For example, the report proposes case management practices that could mitigate 

litigation cost asymmetries between PAE plaintiffs and defendants. The report also recommends 

that Congress pass rules increasing transparency and encourage courts to stay litigation by PAEs 

against end users when parallel proceedings already are underway against the manufacturer. I 

support these proposals because they are narrowly-tailored to address observed behavior, without 

leading to unintended consequences well beyond PAE activity. 

Some have questioned whether the FTC should have included any recommendations in 

its report. This position, however, does not fully account for the realities of Washington. There 

has been recurring interest in legislating changes in this area. It is thus important that the agency 

offer informed guidance to help ensure any changes have a positive impact in the IP marketplace. 

Subsequent Developments 

As we address intellectual property and competition policy, we should bear in mind how 

the legal environment has changed in recent years. 

For example, in 2013, I forecasted that, to the extent there is a problem with PAEs, it is 

likely to be a function of patent quality, particularly with respect to software patents. The )7&¶V�

report is consistent with my hypothesis, given the prevalence of information and communication 

9  
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Guidelines²when the available evidence does not support a radical shift in our antitrust 

analysis. 

Thank you for inviting me to speak with you today. 
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