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Question Presented 
 
Are no-money, no-fault settlements adequate to remedy serious violations of the FTC’s “Made in 
USA” standard? 

 
Summary 

 
• Sellers gain a competitive advantage when they falsely market a product as Made in USA, -in-USA fraud relating to products made in 

China.     
 
• The Commission should modify its approach to resolving serious Made-in-USA fraud by 

seeking more tailored remedies that could include restitution, disgorgement, notice, and 
admissions of wrongdoing, based on the facts and circumstances of each matter.  

 
Analysis and Discussion 

 
The Power of Branding and Made in USA 

While brand identity has historically been a major focus in markets for luxury goods, today it 
plays a key role in all segments of our economy. As advanced manufacturing and global supply 
chains challenge firms to find new ways to lower operating costs, consumer goods industries 
(including everything from apparel to packaged goods) have focused intensely on building and 
cultivating their brands as a way to drive up margins through price and volume enhancements. 

Branding is distinct from marketing and advertising. A successful brand is one that creates a 
clear identity that goes beyond specific product attributes. A brand identity connects with a 
consumer’s values, aspirations, and sense of self. 
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A Made-in-USA claim can serve as a key element of a product’s brand that communicates 
quality, durability, authenticity, and safety, among other attributes. Not only can it be a signal 
about specific product attributes but it can also contribute to the development of a brand identity 
that connotes a set of values, such as fair labor practices, to consumers.  
 
Made-in-
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similarly to its competitors, Patriot Puck led consumers to believe they were getting a great deal 
on American-made hockey pucks, when in fact they were overpaying for pucks made in China.12  

Nectar Sleep: Nectar Sleep is a direct-to-consumer online mattress firm founded by Silicon 
Valley entrepreneurs. According to a CNBC profile of the company, Nectar competes with more 
than 200 firms to capture a slice of the $15 billion mattress market. 

Nectar mattresses are made in China, which may be a negative attribute for consumers who have 
health or safety concerns about Chinese-made mattresses.13 Perhaps for this reason, the company 
falsely represented to consumers that its mattresses were assembled in the US. 
 
Nectar’s conduct had clear consequences. Competitors who actually made mattresses 
domestically were undercut, and consumers looking for US-made mattresses – possibly for 
health or safety reasons – got ripped off. Further, Nectar may continue to profit from the 
lingering misperception that its mattresses are made in the US.  
  

Addressing Made-in-USA Fraud Going Forward 
 

Most FTC resolutions of Made-in-USA violations have resulted in voluntary compliance 
measures14 or cease-and-desist orders. Indeed, none of the three settlements approved today 
includes monetary relief, notice to consumers, or any admission of wrongdoing. 
 
Going forward, in cases involving egregious and undisputed Made-in-USA fraud, I believe there 
should be a strong presumption against simple cease-and-desist orders. Instead, the Commission 
should consider remedies tailored to the individual circumstances of the fraud, including redress 
and notice for consumers, disgorgement of ill-gotten gains, opt-in return programs, or admissions 
of wrongdoing. 
 
Some general principles can inform our approach to tailoring remedies. For firms that built their 
core brand identity on a lie, full redress or the opportunity for opt-in refunds may be appropriate, 
given the centrality of the false claim and its widespread dissemination.15 When refunds are 
                                                 
12 Surveys show that Americans will pay a premium for US-made sporting goods relative to those made in China, 
meaning they effectively discount goods made in China. Made in America, Again 




