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Hearings). The 1995 Hearings brought together consumers, market 

participants, practitioners, economists, and the Commission for critical 

discussions and analysis of the trajectory of antitrust enforcement.  

• Afterwards, the Commission compiled insights from these hearings into a 

two-volume report, Anticipating the 21st Century: Competition Policy in the 

New High-Tech, Global Marketplace.1 And teachings derived from these 

hearings helped to guide antitrust enforcement over the last two decades.  

o For instance, the Commission and the Department of Justice’s 

Antitrust Division updated both the Horizontal Merger Guidelines, to 

expand their discussion of efficiencies, and the Guidelines for 

Collaboration among Competitors.  

o Additionally, given the key role of intellectual property rights to 

modern antitrust enforcement—which the 1995 Hearings helped 

elucidate—the Commission held follow-on hearings over the next 

several years dedicated to exploring IP questions. The IP reports that 

resulted helped to shape the Commission’s IP policy and offered 

meaningful guidance to businesses. 

The 2018 Hearings 

• Like the 1995 Hearings, we expect these Hearings to help target the 

Commission’s enforcement and policy efforts for years to come.  

                                                 
1 U.S. FED. TRADE COMM’N, ANTICIPATING THE 21ST CENTURY: COMPETITION AND CONSUMER 
PROTECTION POLICY IN THE NEW HIGH-TECH, GLOBAL MARKETPLACE (1996), 
https://www.ftc.gov/reports/anticipating-21st-century-competition-consumer-protection-policy-new-
high-tech-global. 
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• The Commission has announced six hearing events so far, which will address 

a swath of issues for antitrust and consumer protection enforcers: 

1. Tomorrow’s hearing will address: Review of Competition and 
Consumer Protection Landscape; Concentration and Competitiveness 
in U.S. economy, these two laying some of the foundations for other 
issues, including the robust critique concerning fundamental tenets of 
antitrust law; Privacy Regulation. Friday’s now to-be-rescheduled 
topics were Consumer Welfare Standard in Antitrust and Vertical 
Mergers; 

2. Later in September, we will address the State of U.S. Antitrust Law; 
Mergers and Monopsony or Buyer Power; 

3. In mid-October we will explore The Identification and Analysis of 
Collusive, Exclusionary, and Predatory Conduct by Digital and 
Technology-Based Platform Businesses; Antitrust Framework for 
Evaluating Acquisitions of Potential or Nascent Competitors in Digital 
Marketplaces; Antitrust Evaluation of Labor Markets; 

4. In late October, we will examine Innovation and Intellectual Property; 
5. In early November, we will debate Privacy, Big Data, and Competition; 

and 
6. In mid-November, we will analyze Algorithms, Artificial Intelligence, 

and Predictive Analytics. 
The Consumer Welfare Standard 

• Today, I’d like to draw your attention to one particular topic—namely, the 

consumer welfare standard. The Commission’s Hearings will explore recent 

criticisms of the standard,
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phenomena like industrial concentration and the persistence of 

markups across the economy.  

• But many scholars, economists, and practitioners of antitrust law are 

skeptical of wholesale change, and it’s important to understand why. 

• Before the consumer welfare standard was adopted in its current form, those 

on the left and on the right, from more casual observers to Supreme Court 

justices, derided antitrust as rudderless, without any clear standard but 

victory by the government over business.  

• Rather than applying a clear rule of decision, courts sought to foster any 

number of socio-political goals, reaching inconsistent decisions, and often 

protecting competitors against normal competitive forces. These decisions 

purported to help the average American  
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