
1 
 

 
U NITE D S TA TES O F A MER IC A  

FEDER A L TRADE  CO MM IS S ION  



2 
 

consi dered subj e ct to trea t m ent as a “ com m on carr i er .”  The FTC Act cont a i ns an ex cept i on for 

“com m on car ri ers subj e c t to the Acts to re gul at e comm erce.” 3  By returni n g broadband se rvi ce 

to its  origi nal class i fi cat i on as  an  inform at i on serv i ce , the Ord er returned anti t rus t and consum er 

prot ect i on juri s di ct i on to the FTC . 

Second, in 
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First, consi der ISP beh av i or that  the FTC ma y add res s under the anti t rus t laws .  Antit rus t law is  

suffi ci ent l y  flex i bl e and d ynam i c to cover a wide ran ge of acti vi t i es .  How eve r, t he la ws ar e 

limi t ed  to prohi bi t i ng conduct that is anti com pet i t i ve, not simpl y p erc ei ved to be unfai r or 

discri m i nat or y.   

In the Open Int ernet Ord er, the FCC prohi bi t ed ce rt ai n ISP beh avi or , such as blocki ng, 

throt t l i ng , and paid priori t i z at i on on ess ent i al l y a per se  basis .  Now, s ome conduct, such as 

hori z ont al agr eem ent s be tween ISP s to fix prices , allocat e mark et s, or  divi de cust om ers  woul d 

be a per se  antit rus t viol at i on.  These t yp es of  agr e em ent s are so mani fes t l y anti com pet i t i ve that 

anti t rus t law has determ i ned that the y ar e illegal  without looki ng into thei r  eff ect on p ric es, 

qual i t y, or innovat i on.  

But  blocki ng, th rot t l i ng, or paid priori t i z at i on woul d not  be  per se antit rus t viol at i on s .  

Paid priori t i z at i on is a type of pric e discri m i nat i on, which is ubiqui t ous in the econom y.  Fo r 

ex am pl e, think about when you walk into groce r y store.  Some cust om ers  get low er pric es 

becaus e th e y cut out cou pons.  Others might get a seni ors discount.  O thers might get 2% off 

with thei r credi t card .  Yet others get discount s be caus e the y h ave a lo yal t y card with that 

superm arket.   

Those of us who go to the afte rnoon movi e mati nees will gener al l y p a y les s , and those 

of us will i ng to show up at a rest au rant  be fore 6 pm might get the bene fi t of a lower p riced 

menu.  And of cours e, let ’s not for get Happ y Hour discount s. 

F or those of you who live local l y, think about the ex pres s toll lanes on inters t at es 95 and 

66.  Or think about Amtrak’s Ac el a servi ce to Ne w York , which is fast er and more ex pens i ve 

than the local trai ns .  Cle arl y, ou r trans po rt at i on authori t i es think that allowi ng peopl e to pa y 

more for fast er se rvi ce is at least somet i m es benefi ci al.    
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Now, of cours e not all IS P conduct, incl udi ng paid priori t i z at i on, is  beni gn or  pro -

compet i t i ve —s om e ma y  ver y well be anti com pet i t i ve .  W here an ISP  ex cl udes cert ai n cont ent, 

appl i cat i ons, or servi c es , we w oul d en ga ge in a fac t -speci fi c an al ys i s to see whet her that 

forecl os ur e  harm ed comp et i t i on  through raisi n g ri val s ’ cost s or ex cl udi ng compet i t ors . 

Likewi s e, our consum e r prot ect i on missi on also ma y b ear on ISP s’ dat a tr ans m i s s i on 

acti vi t i es.  Under Sect i on 5 of the FTC Act, we ma y pros ecut e un fai r or dec ept i ve acts or 



https://www.ftc.gov/system/files/documents/cases/150223tracfoneorder.pdf
https://www.ftc.gov/system/files/documents/cases/141028attcmpt.pdf
https://www.ftc.gov/news-events/press-releases/2009/06/ftc-shuts-down-notorious-rogue-internet-service-provider-3fn
https://www.ftc.gov/news-events/press-releases/2009/06/ftc-shuts-down-notorious-rogue-internet-service-provider-3fn
https://www.ftc.gov/system/files/documents/closing_letters/verizon-communications-inc./141112verizonclosingletter.pdf
https://www.ftc.gov/system/files/documents/closing_letters/verizon-communications-inc./141112verizonclosingletter.pdf
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notices under the la w.  In these ca s es, we obtai ned a $1.9 milli on fine agai ns t Time Warner 

Cabl e and a $2.95 milli on fine agai ns t Spri nt. 9   

Despi t e the fa ct that we are using all the tool s Congr es s has given us, I note that we 

coul d use addi t i onal auth ori t y in the priva c y and d ata secu ri t y are a.  I hav e urged Congres s to 

enact le gi s l at i on that wo ul d give the FTC three to ol s: (1) the authori t y to s eek civi l penal t i es fo r 

init i al privac y and data s ecuri t y viol at i ons, which woul d creat e an import an t deterrent eff ect; (2) 

target ed APA rul em aki n g authori t y that woul d all ow the FTC to keep up with technol ogi c al 

devel opm ent s; and (3) jurisdi ct i on over nonprofi t s and comm on car ri ers.  The proces s o f 

enact i n g fed er al privac y l egi s l at i on will invol ve diffi cul t poli c y tr adeo ffs th at I beli eve are 

appropri at el y le ft to Congr es s.  Regardl es s of wha t Congres s choos es to en act, I comm i t to 

using our ex tens i ve ex pert i s e and ex peri enc e to en force an y new l e gi s l at i on vigorous l y and 

enthus i as t i cal l y.  

In addi t i on to our enfor ce m ent work, we en ga ge in  re sea rch and poli c ym aki ng effort s to 

keep up with privac y d ev el opm ent s affe ct i ng ISP s.  We recent l y announ ced that we ar e using 

our authori t y und er se ct i on 6(b) of the FTC Act t o stud y the priva c y pra ct i ces of ISP s.  We have 

issued orders to seven co mpani es seeki n g inform a t i on about thei r privac y p oli ci es, pract i ces, 

and procedu res.  In part i c ul ar, we ask qu est i ons ab out how the ISP s ar e coll ect i ng, usin g, 

combi ni ng, and discl os i n g  the p ersonal inform at i on that the y coll ect about consum ers from 

sources such a s provi ders of fix ed and mobi l e Inte rnet, adve rt i s i ng plat form s, and anal yt i c 

servi ces.   

                                                 
9 See FT C P ress Rele a se, Time Warner Cable to Pay $1.9 Million Penalty for Violating the Risk-Based Pricing Rule 
(Dec. 19, 2013), http s://www.ftc.go v/ne ws -e vent s/press -rele a se s/2013/12/time -war ne r -cab le- pa y -19-mill io n -
pena lt y -vio la ti ng -ris k -base d ; FT C P ress Rele a se, Sprint Will Pay $2.95 Million Penalty to Settle FTC Charges It 
Violated Fair Credit Reporting Act (Oct. 21, 2015), http s://www.ftc.go v/ne ws -e ve nts/pre ss -rele a se s/2015/10/sprint -
wil l -pa y -295-mil lio n -pena lt y -settle -ftc -c har ge s -it .   

https://www.ftc.gov/news-events/press-releases/2013/12/time-warner-cable-pay-19-million-penalty-violating-risk-based
https://www.ftc.gov/news-events/press-releases/2013/12/time-warner-cable-pay-19-million-penalty-violating-risk-based
https://www.ftc.gov/news-events/press-releases/2015/10/sprint-will-pay-295-million-penalty-settle-ftc-charges-it
https://www.ftc.gov/news-events/press-releases/2015/10/sprint-will-pay-295-million-penalty-settle-ftc-charges-it
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The Comm i s s i on is acti vel y str en gt heni n g its ex ist i ng ex pert i s e in broadba nd and tech 

market s, and we remai n vigi l ant in revi ewi n g con duct in this space.  On Fe bruar y 26, we 

launched a Technol o g y Task For ce, a team of anti t rus t attorne ys and a Tech nol og y Fell ow 

char ged with moni t ori ng compet i t i on in U.S. technol og y mark et s, incl udi ng the intern et 

ecos ys t em. 10  Just last week, we held a heari n g on “Com pet i t i on and Consum e r Prot ect i on 

Issu es in Bro adband Ma r ket s .” 11  The heari n g fo cus ed on three main topi cs: 1) what is the 

current stat e o f broadb an d market s and te chnol ogy?; 2) how ca n the FTC best ident i f y ma rket 

behavi or that ma y viol at e the FTC Act?; and 3) once beh avi or i s ident i fi ed, how can we best use 

our enfor cem ent autho ri t y?    

I will end m y fo rm al rem arks  b y  emphas i z i ng that the FTC will remai n acti ve in Int ernet 

comm erce.  Although ou r stat ut or y fram e work dif fers  from the 2015 Open Inte rnet Ord er, we 

will be able to prot ect co nsum ers from anti com pet i t i ve  and unfai r or decept i ve conduct b y ISP s 

and other firm s in this fa st -paced indus t r y .  I look forwa rd to heari n g an y q uest i ons that you 

might have.  Th ank you.   

                                                 
10 See FT C P ress Rele a se, FTC’s Bureau of Competition Launches Task Force to Monitor Technology Markets, 
(Feb. 26, 2019), http s://www.ftc.go v/ne ws -e ven ts/pres s -rele a se s/2019/02/ftcs -b ur e a u -co mp e titio n -lau nc he s -tas k -
for c e -mo nito r -tech no lo g y .   
11 Fed. T rad e Co mm’ n, FT C He ar ing #10: Co mp e titio n and Co nsu me r P ro te c tio n Iss ue s i n U.S. Bro a db a nd Mar ke ts 
(Mar ch 20, 2019), http s://www.ftc.go v/ne ws -e vent s/e vent s -cale nd a r/ftc -hear in g -10-co mp e titio n -cons u me r -
pro te c tio n -21st -ce nt ur y .   

https://www.ftc.gov/news-events/press-releases/2019/02/ftcs-bureau-competition-launches-task-force-monitor-technology
https://www.ftc.gov/news-events/press-releases/2019/02/ftcs-bureau-competition-launches-task-force-monitor-technology
https://www.ftc.gov/news-events/events-calendar/ftc-hearing-10-competition-consumer-protection-21st-century
https://www.ftc.gov/news-events/events-calendar/ftc-hearing-10-competition-consumer-protection-21st-century
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