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Thanks, Andrea, for the kind introduction. And thanks to the International
Institute of Communications for inviting me here.

Before | begin, I want to take a brief moment to note that today is a national
day of mourning, on which we remember and honor the life and service of George
Herbert Walker Bush, the 41st President of the United States. President Bush was a
patriot, a war hero, and a lifelong public servant. He was also a devoted family man
who embodied dignity, grace, and decency. We mourn his passing, with gratitude for
the life he led and the profound impact it had on our country, and the world.
Introduction

The technological means through which we as human beings communicate
have developed over millennia, and the policy conversations we have about
communication necessarily involve technology, and vice versa. The breadth of issues

under discussion yesterday and today — from privacy to online platforms to 5G to
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democracy itself — testifies to the fact that, as Marshall MacLuhan famously
observed, “the medium is the message”.! Perhaps no aspect of the medium has been
as thoroughly messaged — for and against — than “net neutrality”, the topic on which
I want to focus today.

First, a caveat: my remarks are my own and do not necessarily reflect the
views of my fellow Federal Trade Commissioners.

As you may have heard, the Federal Communications Commission’s 2017
Restoring Internet Freedom Order reclassified broadband internet service providers

(“broadband providers” or “broadband ISPs”) under Title | of t


https://www.ftc.gov/policy/cooperation-agreements/restoring-internet-freedom-fcc-ftc-memorandum-understanding
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Internet is at the core of our modern economy, generating trillions of dollars of
economic activity and innovation, and our society more broadly, facilitating
unprecedented access to and creation of information, and new means of social,
cultural, and political participation. It continues to hold great promise; but the
Internet also generates concern, including with regard to the competition and
consumer protection at the heart of the FTC’s mission.

The concept of net neutrality goes back to the late 1990s and early 2000s,
with seminal work from professors Lawrence Lessig, Mark Lemley, and Tim Wu.3 |
hear Professor Wu has a book out, but I digress. This early work established the
principle of non-discrimination with respect to content — the notion that a core value

of the Internet is its blind and equal treatment of every data packet, regardless of



service plan agreements.”* While acknowledging the worries, he cautioned against
what he called “intrusive government regulation” in the absence of persuasive

evidence that the feared abuses were widespread.>



While the net neutrality debate is also about bigger things, it concerns a set
of business practices, specifically broadband providers blocking (including access
charges), throttling, or favoring particular content or applications.

Blocking occurs when a broadband provider denies end users lawful content,

applications, services, or non-



them. Should we apply ex ante regulation, or competition, with ex postenforcement
where laws are violated?

Advocates for ex ante regulation highlight the Internet’s critical role as both
market and public forum, and the immense gatekeeping power that broadband
providers wield. They argue that the harms from an unfree, segmented, and
unequal Internet are too great, and that broadband providers’ practices are too
complex and difficult to detect for anything short of blanket rules. They also dismiss
ex postenforcement as too slow, limited, and uncertain.4

Skeptics of the regulatory approach, some of whom endorse ex post
enforcement of antitrust and consumer protection law instead, argue that
regulation is appropriate in the face of market failure. They note that the number of
broadband Internet providers varies from market to market, suggesting that
market conditions do not generally lead to the natural monopolies that have
justified intrusive regulation in the past. Competition among broadband providers,
they continue, incentivizes the provision of services that consumers want, not
including blocking or throttling. If end users value certain content and applications,

competing broadband providers will work to satisfy those preferences.1>

14 See e.g., Lawrence Lessig, The Internet Under Siege , FOREIGN PoL’y (Nov. 16, 2009),
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Net neutrality proponents argue that paid prioritization and other favoritism
may competitively disadvantage innovative but small firms, many of which would
not exist absent the Internet’s level playing field. Established edge providers with
deeper pockets, the theory goes, will pay for preferential treatment, crowding out
emergent rivals that might have spurred meaningful innovation.16 Other
arguments against favoritism, particularly those attacking zero rating, worry that
the digital divide will widen and that the poor will be relegated to an inferior
Internet.1’

Net neutrality skeptics worry that banning practices like paid prioritization
may do more harm than good. They cite economic research showing that vertical
agreements between upstream and downstream firms rarely hurt consumers and
often benefit them, by generating efficiencies, aligning incentives, and preventing
free-riding. If broadband providers cannot leverage the size of their user base to
extract value from edge providers, the former have less incentive compete for end
users’ business or to invest in expanded access. If one really cares about the poor,
skeptics claim, allowing favoring of content may facilitate providers offering
broadband packages at a variety of price points, making internet access more

broadly affordable.18
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This policy debate is far from over, but as a legal matter we are now in an ex
post enforcement world, which brings me to the FTC.

The FTC and Net Neutrality



proscriptions are necessary, we advise proceeding with caution before enacting
broad, ex ante restrictions in an unsettled, dynamic environment.”19

The FTC has brought numerous cases relating to broadband access and
consumers’ use of the Internet. Take our two recent throttling cases, which address
directly one of the business practices at issue in the net neutrality debate. In 2015,
the FTC settled charges that TracFone, a large prepaid wireless provider, failed to
disclose that it throttled the speeds of consumers on “unlimited” data plans. The
company paid $40 million in consumer refunds.2° The FTC is currently in litigation
against AT&T Mobility, in which we allege that the company unfairly throttled the
speeds of consumers on plans advertised as “unlimited”. The complaint also alleges
that AT&T failed to disclose this practice.2l At the beginning of this year, the FTC
scored a major legal victory in that case, when it persuaded the Ninth Circuit to
uphold the agency’s jurisdiction over mobile internet service providers, even if they
also provide separate common carrier services.?2?

These are deception cases, which we brought under our consumer protection
authority to ban “unfair or deceptive acts and practices”. A deception case requires
us to show a material representation, omission or practice that is likely to mislead a

consumer acting reasonably in the circumstances. Markets work where consumers

19 FED. TRADE COMM'N, BROADBAND CONNECTIVITY COMPETITION POLICY STAFF REPORT 9 (2007),
https://www.ftc.gov/sites/default/files/documents/reports/broadband-connectivity-competition-
policy/v070000report.pdf.

20 Stipulated Order for Permanent Injunction and Monetary Judgement, FTC v. TracFone Wireless,
Inc., 2015 U.S. Dist. LEXIS 42805 (N.D. Cal. 2015) (No. C15-0392 EMC).

21 Complaint for Permanent Injunction and Other Equitable Relief, FTC v. AT&T Mobility LLC, 87
F. Supp. 3d 1087 (N.D. Cal. 2015) (No. C-14-4785 EMC).

22 Fed. Trade Comm'n v. AT&T Mobility LLC, 883 F.3d 848 (9th Cir. 2018).
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have the information they need, and this authority allows us to bring actions
against firms that inhibit that information flow. The 2017 Restoring Internet
Freedom Order builds on this fundamental intuition. Under the recently modified
the Transparency Rule, broadband providers now must disclose, on the web, certain
network management practices, commercial terms, and performance
characteristics, identifying (if they occur) practices like throttling, blocking and
prioritization.23 The FCC will ensure that companies make the disclosures, the FTC
will investigate whether companies do what they say; and if they are not, the FTC
will bring enforcement actions.

To those who believe that transparency is not an effective mechanism, recall
Louis Brandeis’ observation that “[s]Junlight is said to be the best of disinfectants”.24
An analogy to our securities laws may also help. U.S. capital markets have a lot to
them, but at their core are the 1933 Securities Act, which mandates certain
disclosures by public companies, and the 1934 Securities and Exchange Act, which
creates liability for fraud. There’s a lot more to both than my pithy summary, but
the point is that transparency and civil law enforcement combine to allow market

forces to work pretty well.
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encourage market participants and consumer advocates to flag behavior within our
jurisdiction that concerns them.

Increased transparency and, if necessary, enforcement, will help consumers.
It should give us a better sense of what is going on in the market, and a better
opportunity to catch bad actors. Transparency may also help resolve some of the
debates we've been having. If the practices we fear are, in fact, endemic, we may
have a market failure. | would be interested in seeing, for example, how evidence of
blocking, throttling, and favoritism line up with levels of competition in broadband
service. Are the bad practices more common where competition is less intense?

Switching gears from consumer protection to competition, the FTC has
expertise in enforcing the antitrust laws across all industries, including rapidly
evolving, high-technology industries. Indeed, excluding the time during which the
FCC'’s 2015 order was in effect, the FTC has had antitrust jurisdiction over
broadband internet markets as well, although the DOJ’s Antitrust Division has
handled the lion’s share of enforcement in cable and telecommunications in recent
years.

Whether assessing unilateral or joint conduct by broadband providers,
antitrust analysis asks whether the activity in question is likely to harm
competition, to the detriment of consumers. For example, if a broadband provider
that also generates content attempts to foreclose a rival edge provider on its
network through predatory or exclusionary practices, it may face liability under

Section 2 of the Sherman Act. Agreements among competitors that substantially
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reduce competition, such as agreements to keep certain edge providers off of
networks, may be challenged under Section 1 of the Sherman Act.

The merger laws, the other part of our antitrust regime, are designed to
prevent substantial reductions of competition from consolidation, including in
broadband internet markets. They also reach vertical integration between, say, an
edge provider and a broadband provider, if such integration is likely to substantially
limit rivals’ competitive opportunities or create incentives to disadvantage rivals in
ways that ultimately leave end users worse off.

Conclusion

The FTC has a crucial role to play in protecting consumers in our dynamic
modern economy. That applies to net neutrality. We should not remain neutral. We
must leverage the new transparency, our partnership with the FCC, and the tools,
expertise, and talent we have long employed to address business practices that
harm end users and threaten competition in broadband internet markets. Most of
all, we must remain vigilant. The Internet, which we hope will remain both open
and free, demands it.

Thank you very much.
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