


concentration in industry;! economic gains are not always shared broadly;? and
those gains often come from growth that disrupts businesses and jobs alike.3 There
Is nothing wrong with taking a look at the state of law and policy and, like
Chesterton’s Fence, asking why it is where it is.# But there is everything wrong
with pushing dramatic changes to either without due consideration of the answer.
These days, quite a few editorial and opinion pages choose histrionics over
the history we should consider, sounding alarms about antitrust and its alleged
responsibility for the rise of fascism®, or feudalismé, or a new “Gilded Age”’—any
historical metaphor will, apparently, do. American corporations, we are told,
represent a clear and present danger to American capitalism and democracy...less
concern, meanwhile, about those openly and notoriously advocating for socialism.
Such is our discourse, as politicians and pundits alike call for the breakup of

American corporations, too often without giving serious consideration to what

1 For a careful review of this claim, see Carl Shapiro, Antitrust in a Time of Populism, 61 INT'L J.
INDUS. ORG. 714, 721 (2018).

2 See, e.9., research by Raj Chetty and co-authors at Opportunity Insights,
https://opportunityinsights.org/paper/.

3 See, e.g., David Autor, Work of the Past, Work of the Future, AM. ECON. A
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everyone ought to agree is a serious matter.8 This may make for good politics, but |
don’t think the way we talk about the issue furthers good policy. So, today, I want to
add a little history and learning to this conversation, to add a bit more nuance to
our talk about breakups. I want to talk about what people mean when they call for
breaking up monopolies. When is it appropriate? What does history tell us about
government attempts to do so?

Monopolization & Section 2 of the Sherman Act

In antitrust speak, how have structural remedies been applied in “non-
merger” or “anticompetitive conduct” cases under Section 2 of the Sherman Act? |
know not everyone here specializes in antitrust, so let me define some terms and
provide some background.

First, the law. Since 1890, Section 2 has condemned “every person who shall
monopolize, or attempt to monopolize, or combine or conspire. . .to monopolize. . . .™
The Supreme Court interprets the monopolization offense to require both monopoly
power in the market at issue and anticompetitive conduct.10 Just being a monopoly,
and even charging monopoly prices, are not themselves violations, because

monopoly may be achieved through competition on the merits, which benefits

8 Astead W. Herndon, Elizabeth Warren Proposes Breaking Up Tech Giants Like Amazon and
Facebook







“anticompetitive conduct” cases at issue here exclude those in which a divestiture is
ordered to remedy pending or recently-consummated mergers. In merger cases, a
structural remedy preserves the market structure. In conduct cases, it disrupts it.

Where conduct triggers Section 2 liability, antitrust agencies and courts
almost always seek behavioral remedies—we seek to stop the illegal conduct.1> The
idea is simple: fix what's preventing competition, and then let firms compete. For
example, a week and a half ago, the FTC sued a company called Surescripts under
Section 2, for monopolizing the e-prescription eligibility and routing markets.16 All
five FTC commissioners voted to sue the company and to seek a behavioral remedy,
to stop Surescripts from conduct that we allege is preventing competition.

We target illegal conduct, not companies we don'’t like. So, identifying the
conduct and stopping it is the preferred approach to Section 2 violations. It is far
from obvious why structural relief is necessary to solve behavioral problems. Why, if
our goal is to stop bad conduct, is breaking up a company the way to go? What does
a breakup accomplish that an injunction cannot? Even if one side-steps these thorny
guestions, we still need to grapple with the fact that, to borrow from Judge Frank
Easterbrook, “breaking up is hard to do”.17

Lessons from History: Assessing Past Breakups

15 See RICHARD A. POSNER, ANTITRUST LAw 106-07 (2d ed. 2001); United States v. E. I. du Pont de
Nemours & Co., 366 U.S. 316, 329 (1961) (“[d]ivestiture or dissolution has traditionally been the
remedy for Sherman Act violations whose heart is intercorporate combination and control”).

16 FTC Charges Surescripts with Illegal Monopolization of E-Prescription Markets, U.S. FED. TRADE
CoMM'N (Apr. 24, 2019), https://www.ftc.gov/news-events/press-releases/2019/04/ftc-charges-
surescripts-illegal-monopolization-e-prescription.

17 Frank H. Easterbrook, Breaking Up Is Hard to Do, 5 REGULATION 25 (1981).
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Using antitrust to break up companies was never common practice in U.S.
history, even in the law’s early days. Of the single-firm monopolization cases
brought by the government, fewer than 20% resulted in substantial divestiture,

whether the sample runs from 1890 through 1939 or is extended through 1999.




attempted to and did monopolize those lines of commerce.?2 The lower court held the
defendants liable under Sections 1 and 2, and ordered the dissolution of Standard
Oil.23 The Supreme Court affirmed the breakup ruling.24

The first thing the history of Standard Oil teaches is that it was not so much
a case about anticompetitive conduct—the breakup remedy was really aimed at the
combination it sought to undo. Standard Oil was, at the time, a New Jersey
corporation that became the repository of stock following the Ohio Supreme Court’s

1892 dissolution of the original Rockefeller oil trust. While the U.S. Supreme




the 2d section, and commanded the dissolution of the combination, the

decree was clearly appropriate.2?

So, while the Supreme Court affirmed Standard Oil’s antitrust liability based
on the combinations creating the trust and the trust’s exclusionary conduct, the
illegality of the trust's 1882 formation and subsequent reorganization was essential
to the breakup order. While a few subsequent cases have applied structural
remedies in response to single firm conduct—AT&T is one example—Standard Oil,
the most famous breakup, may not be such a compelling precedent.2®8 The Court not
only required monopolization; it required the combination it would unwind have
caused it.

Another thing about Standard Oil: it's not clear the remedy worked. While
the breakup is historically significant, the evidence it served those it should have—
consumers—is not encouraging. First, the dissolution spun off the stock of each
operating company within the trust to Rockefeller and his associates—the same
small group who had owned the trust’s stock.2® Second, by simply undoing the
holding company, the decree produced an industry structure that was largely a

product of Standard Qil’s pre-breakup corporate organization.3° As Judge Richard

Posner has pointed out, “[t]he decree had substituted a series of regional monopolies

27 1d.
28 See POSNER, supra note 15, at 38 (“Unfortunately, the Court’s opinion was murky. In particular it
left unclear the extent to which the illegality of the Standard Oil Trust depended on various



for a national monopoly.”31 How that spurred competition is far from clear. One
attempt to measure the breakup’s economic impact found a negative effect on

output in 191232




broken up, market forces were dissipating its dominance. Not only did it accomplish
little in terms of competition, the breakup may not have been necessary at all to
getting rid of the monopoly.

The AT&T Breakup (1984)

The next breakup on which | want to focus is AT&T, in 1984, perhaps the
other most significant use of Section 2 to split up a large American company.

The DOJ filed its complaint against AT&T in 1974, alleging that the
company, Western Electric, and Bell Telephone Laboratories had violated Section 2.
The government claimed an unlawful combination and conspiracy between the
defendants, the Bell Operating Companies (the “Baby Bells”), and others, which
allegedly allowed AT&T to maintain control over the two other defendants and the
Baby Bells, to limit competition from other telecomm providers, and to maintain a
“monopolistic manufacturing and purchasing relationship between Western Electric
and the Bell System”.37 The discovery process lasted seven years, with trial
beginning in January 1981. Many months later, but still one month before the very

long trial was scheduled to end, the partl 9 8 4 )




monopolies.3® The government’s theory was that owning the Baby Bells allowed
AT&T to foreclose competition in long-distance services and telecomm equipment,
by denying long-distance competitors the necessary local interconnections to the
Baby Bells. So, in addition to splitting them up, the decree also required the Baby
Bells to make their switching facilities equally accessible to long-distance

providers.40




had failed to deliver, though the organization of the Baby Bells and the regulatory
structure of the telecommunications industry played significant roles.44

Recognizing the success of the AT&T breakup, it's helpful still to consider the
breakup relative to alternatives the government might have sought, in particular
requiring AT&T to offer interconnections on fair and nondiscriminatory terms to all
telecommunications firms.45 | mention this approach because of its similarity to the
platform neutrality proposals popular in some camps.46 While this approach raises
its own concerns,*’ it helps to frame the question of exactly how much competition
the breakup remedy injected at the margin. Studies comparing post-breakup

developments in U.S. telecomm markets to




A side note about administrative costs. One oft-mentioned advantage of
structural relief over behavioral is that the former requires less oversight by the
agencies and courts—Iess regulation. But AT&T shows us that this is not a given.
The breakup created a system in which calls had to be routed from one local
exchange carrier to a long-distance carrier and then to a different local exchange
carrier. Regulating these interconnections required ongoing oversight by the court,
the FCC, and the DOJ, to ensure appropriate rate-setting and access.4% Let me
clarify: I am not claiming the behavioral remedy would have avoided these costs;
any scheme based on interconnections would have presented similar challenges.

Rather, | see two key takeaways. First




in general fared well.5° That history also shows breakup remedies like these are
exceedingly rare, and so the government has much less experience with them.51

Breaking Up Is Hard to Do

It's little wonder, then, that agencies and courts are not, like politicians and
pundits, champing at the bit to break up companies. While the law contemplates
doing so—and doing so sometimes is warranted—enforcement experience and
economic research show us that the treatment may be worse than the disease and,
In some cases, simply not doable.52
High Uncertainty

Seeking a breakup remedy in an antitrust case requires a judgment that the
resulting market structure will leave competition and consumers better off.
Consider that for a moment: breaking up a company is, quite directly, the
government using the force of law to substitute its vision of how an industry can
and should be structured, for how the market has actually worked. That alone
should make one pause and appreciate the gravity of the proposal. Antitrust

enforcers are not industrial planners. As Judge Easterbrook wrote, we should not

50 See Crandall, supra note 30, at 197 (review of the major Section 2 cases won by the government or
ending in consent decrees found little evidence that structural relief had a positive effect on
competition and consumer welfare); POSNER, supra note 15, at 107-11 (same). See also Richard A.
Epstein, Monopolization Follies: The Dangers of Structural Remedies under Section 2 of the Sherman
Act, 76 ANTITRUST L.J. 205, 207 (2009).

51 POSNER, supra note 15, at 106-07. When it comes to merger enforcement, by contrast, the U.S.
antitrust agencies have very substantial experience using structural remedies to resolve competitive
concerns raised by pending mergers. From 2006 through 2012, for instance, the FTC alone entered
76 merger consent orders that imposed some form of structural relief. U.S. FED. TRADE COMM'N, THE
FTC's MERGER REMEDIES STUDY 2006-2012: A REPORT OF THE BUREAUS OF COMPETITION AND
EcoNowmics 7 (Jan. 2017), https://www.ftc.gov/reports/ftcs-merger-remedies-2006-2012-report-
bureaus-competition-economics [hereinafter FTC MERGER REMEDIES STUDY].

52 Some of these considerations might also apply in the merger context, but that is a topic for another
time.
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“fall prey to the nirvana fallacy, the belief that if a cost or flaw in existing affairs
can be identified, it must follow that some other state of affairs (the ‘remedy’) is
better.”s3

When we seek a divestiture in a merger case, we know how competition
looks. The remedy seeks to preserve competition as it is (or recently was), not an
untested state of affairs that we regulators might believe superior. Although some
uncertainty remains in merger cases, it is far less than the uncertainty of breakups
In non-merger cases. In a non-merger case, if we wish to restructure a market, why
do we presume our vision for how that market ought to work will, in fact, work,
much less actually work better? These are tough questions. And antitrust requires
that they be answered only by one agency and one (or a few) judges.

My argument here rests on the small-c conservative principle that, the
greater the proposed interference with the status quo of a complex system like a
market, the less confident we should be of the desired outcome, both that it will be
the outcome and, if so, that it will be desirable. This principle acknowledges the
nirvana fallacy and counters with a sober assessment of our limited ability to
control complexity and guard against unintended consequences.

Courts require us to adopt this sensible approach. In U.S. v. Microsoft, the

U.S. Court of Appeals for the D.C. Circuit overturned the trial judge’s breakup

53 Easterbrook, supra note 17, at 26. Judge Easterbrook’s definition of the nirvana fallacy is
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firms have grown due to competitive (or zero) pricing, “high consumer satisfaction”,
and because “a lot of people like their products”.66 The basic difficulty in non-merger
cases is knowing the extent to which a defendant’'s market power is a function of
efficiency and competition or of antitrust violations. Where the former, the remedy
can be harmful; and breaking up breaks even more.5”

Vertical integration—that is, having within a single firm at least two
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are efficient, not just from the firms’ but also from the consumers’ points of view.”70
The economic evidence against breaking up vertical integration is also very
compelling. Lafontaine and Slade’s review of the literature found “clear evidence
that restrictions on vertical integration that are imposed . . . on owners of retail
networks are usually detrimental to consumers.”’1

Breakups can also reduce the incentive to innovate, an important part of
competition. Markets characterized by high rates of innovation and product
development may remain highly concentrated or monopolized but still be
competitive, as firms try to out-innovate each other for temporary market
dominance—"creative destruction”, in the words of Joseph Schumpeter.”2 Many
innovation markets also display “network effects”, meaning that the product
becomes more valuable to consumers, relative to competing products, as more
consumers use it.”3 Telephone networks, software, and online platforms and
networking sites are common examples. While generating benefits, network effects
also can create lock-in, path dependence, and high barriers to entry, because firms
that gain significant market penetration early on may enjoy significant advantages
over laggards and because most or all of the market may eventually “tip” to an

incumbent who can only be dislodged by a superior product or a significant cost

70 |_afontaine & Slade, supra note 68, at 680; see also Cooper et al., supra note 68, at 658 (“Overall,
we would characterize the empirical literature on vertical restraints/vertical integration as follows:


http:Schumpeter.72

advantage. The Surescripts complaint addresses this issue head-on.” At the same
time, high payoffs from achieving dominance, maintaining dominance, or stealing
dominance can spur significant innovation and competition.

Note that, in these circumstances, market power is the payoff and what look
like profits above the competitive level may actually be recoupment of high
expenditures for entry or innovation. Both law and economics recognize the
importance of this innovation-promoting dynamic. In Trinko, Justice Scalia
explained:

The opportunity to charge monopoly prices—at least for a short
period—is what attracts “business acumen” in the first place; it
induces risk taking that produces innovation and economic growth. To
safeguard the incentive to innovate, the possession of monopoly power
will not be found unlawful unless it is accompanied by an element of
anticompetitive conduct.”s

And, in endorsing the behavioral consent in Microsoft in 1995, Nobel-laureate
economist Kenneth Arrow likewise observed:

[N]otice that most of the steps in the dynamic process leading to
monopoly or imperfect competition are steps in which the growth of the
monopoly arises by offering a cheaper or superior product. . . . [A]ny set
of remedies is likely to be of the form of penalizing whatever firm
happens to be leading, Microsoft in this instance. This may take the
form of disintegrating the firm horizontally or vertically or of imposing
constraints on its ability to enter certain markets. A rule of penalizing
market successes that are not the result of anticompetitive practices
will, among other consequences, have the effect of taxing technological
improvements and is unlikely to improve welfare in the long run.”¢

74 Complaint at 6-9, Fed. Trade Comm’n v. Surescripts, LLC, No. 1:19-01080-JDB (D.D.C. filed Apr.
17, 2019), https://www.ftc.gov/system/fil
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We would do well to heed these warnings.



https://www.justice.gov/sites/default/files/atr/legacy/2010/05/26/0049.pdf

to antitrust. I hope this talk has helped that conversation along, and I look forward
to continuing it with all of you.

Thank you.
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