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While the goal of ensuring truth in labeling is important, this agency should only expand its 
regulatory footprint after thoughtful deliberation and in a manner that falls squarely within the 
jurisdiction granted to the FTC by Congress. Staff upheld its end of the bargain with respect to 
thoughtful deliberation by holding a workshop to solicit stakeholder input on the wisdom of a 

https://www.regulations.gov/document?D=FTC-2019-0063-0020
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rules and guides, the Commission has ample landmarks to draft a proposed rule that falls within 
its jurisdictional boundaries.  
 
Unfortunately, the NPRM defines the term far more broadly than any FTC precedent, and 
in a way that appears to exceed our statutory grant of rulemaking authority. The NPRM 
that we issue for comment today will cover not just labels, but all: 
 

 “materials, used in the direct sale or direct offering for sale of any product or 
service, that are disseminated in print or by electronic means, and that solicit the 
purchase of such product or service by mail, telephone, electronic mail, or some 
other method without examining the actual product purchased” that include “a 

https://www.people-press.org/1995/10/16/americans-going-online-explosive-growth-uncertain-destinations/
https://www.people-press.org/1995/10/16/americans-going-online-explosive-growth-uncertain-destinations/
https://www.ftc.gov/enforcement/cases-proceedings/182-3095/sandpiper-california-inc-et-al-matter
https://www.ftc.gov/enforcement/cases-proceedings/182-3113/underground-sports-inc-doing-business-patriot-puck-et-al
https://www.ftc.gov/enforcement/cases-proceedings/182-3113/underground-sports-inc-doing-business-patriot-puck-et-al
https://www.ftc.gov/enforcement/cases-proceedings/182-3038/nectar-brand-llc
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years, I also support seeking monetary relief where appropriate (including the case against 
Williams-Sonoma cited by Commissioner Chopra). I supported the Made in U.S.A workshop 
that staff organized in September 2019 and today support consideration of a MUSA labeling rule 
that aligns with our statutory authority.  
 
To the extent that the proposed rule exceeds the scope of authority granted by Congress to the 
FTC, however, I dissent. As each member of this Commission well knows, previous FTC forays 
into areas outside its jurisdictional authority have resulted in swift condemnation from the courts 
and Congress.11 I am wary of creatively and expansively interpreting the agency’s jurisdiction 
with respect to rulemaking authority. I disagree with leaving it to the courts to tell us when we 
have overstepped our bounds. I particularly take issue with this strategy at a time when Congress 
is considering federal privacy legislation that would grant additional rulemaking authority to the 
FTC. Surgical rulemaking authority under the Administrative Procedure Act would enable the 
FTC to implement, and to update as necessary, federal privacy legislation. Expansive 
interpretations of our rulemaking authority will not engender confidence among members of 
Congress who have already expressed qualms about the FTC’s history of frolics and detours.12 
Prudence dictates caution, which I fear we have thrown to the wind. But I look forward to 
feedback on this topic from our stakeholders. 
  
 
 
 
 

                                                 
11 See Federal Trade Commission Improvements Act of 1980, Pub. L. No. 96-252, 94 Stat. 374 (1980) (reforming 
the ability of the FTC to promulgate rules by requiring a multi-step process with public comment and subject to 
Congressional review). This Act also authorized $255 million in funding for the Commission and was the first time 
since 1977 the agency was funded through the traditional funding process after the backlash from Congress over its 
rulemaking activities. See Kinter, Earl, et al., “The Effect of the Federal Trade Commission Improvements Act of 
1980 on the FTC’s Rulemaking and Enforcement Authority” 58 Wash. U. Law Rev. 847 (1980); see also J. Howard 
Beales III & Timothy J. Muris, FTC Consumer Protection at 100: 1970s Redux or Protecting Markets to Protect 
Consumers?, 83 Geo. Wash. L. Rev. 2157 (2015) (describing the “disastrous failures”  of the FTC in the 1970s and 
the 1980s from enforcement and regulatory overreach and quoting Jean Carper, The Backlash at the FTC, WASH. 
POST, C1 (Feb. 6, 1977) (describing the backlash from Congress at the FTC, after a period of intense rulemaking 
activity culminating in the agency’s being dubbed the “National Nanny”)); see also Alex Propes, Privacy and FTC 
Rulemaking: A Historical Context, IAB (Nov. 6, 2018) (discussing how the FTC’s rulemaking history could be 
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https://docs.house.gov/meetings/IF/IF17/20190508/109415/HHRG-116-IF17-Transcript-20190508.pdf
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