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Today the Commission issues a Policy Statement Regarding Negative Option Marketing to 
“provide guidance regarding its enforcement of various statutes and FTC regulations addressing 
negative option marketing and operating.” The Commission takes this step even though we have 
an open rulemaking on precisely the topics covered in the Policy Statement.1 Prior to the arrival 
of new agency leadership, the FTC had issued policy guidance during the pendency of a related 
rulemaking on only one occasion, and in that instance noted its intention to refrain from 
enforcement actions in the area.2 But today’s initiative marks the third time in as many months 
that new agency leadership has issued expansive policy directives while related rulemakings 
proceed.3 Publishing guidance during the pendency of a related rulemaking short-circuits the 
receipt of public input and conveys disdain for our stakeholders. I believe this practice does not 
constitute good government, so I dissent.  
 
The FTC currently enforces several statutes that address negative option marketing,4 including 
the Restore Online Shoppers’ Confidence Act,5 the Telemarketing Sales Rule,6 the Use of 
Prenotification Negative Plans Rule,7 the Postal Reorganization Act (also known as the 

                                                           

1 See 84 Fed. Reg. 52393 (Oct. 2019). 
2 See Enforcement Policy Statement Regarding Certain Imported Textile, Wool, and Fur Products (Jan. 3, 2013), 
https://www.ftc.gov/news-events/press-releases/2013/01/ftc-announces-enforcement-policy-statement-
retailersdirectly; see also 76 Fed. Reg. 68690 (Nov. 7, 2001); Press Release, FTC Seeks Public Input in Review of 
Textile Labeling Rules (Nov. 1, 2011); https://www.ftc.gov/news-events/press-releases/2011/11/ftc-seeks-public-
inputreview-textile-labeling-rules. 
3 See 
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businesses, and I largely support the guidance contained in the document. I believe, however, 
that the Commission should either provide this guidance within the context of the open 
rulemaking or close the rulemaking and then issue the guidance.  
 
For these reasons, I dissent. 
 


	October 28, 2021
	October 28, 2021

