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| disagree with the majority’s findings ohplied disease efficacy and establishment
claims with regard to the exhibits detailed vefor several reasons. rBi, several of these
exhibits contain claims about the generatet§ of the POM products on the continued healthy
functioning of the body but do not make referertcegiseases or health-related conditibns.
Despite the absence of such refererurest other suggstive indicators€.g.,strong medical
imagery), the majority findthat these exhibits contaimplieddisease-related claims without
extrinsic evidence that consumers viewing thiellgitss would actually perceive such stronger
claims and not simply perceive healthy functmgnclaims (akin to “struare/function” or “S/F”
claims under Food and Drug Administration regulatinsam concerned that, if the
Commission too easily finds implied disease efficacgstablishment claims in advertisements
for foods, absent extrinsic evidence, then it rteand to undermine an important balance that is
struck in the regulation of food, supplemeantd drug advertising under the FTC Act and other
federal laws’

Second, for a number of advertisementsglleve the majority conflates disease
treatment claims with prevention/risk reductmaims. In one instance, they find implied
disease treatment claims where #xhibit appears only to claian suggest that the risk of
disease is, or may be, reduced by POM produ@snversely, in several others, they find
implied prevention/risk reduction claims (not dypldisease treatment claims) for exhibits that
describe studies of subjects alreadffering from prosti cancer or ED. For all of these
exhibits, we lack extrinsic evidence that consisweould perceive all the various claims that the
majority finds are implied by the exhibits. &mise it seems unlikely that a consumer would
assume that any food or food product that lowersistkeof disease is also a viable treatment for
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establishment claims in tlesence of extrinsic evidem supporting such a conclusion.

Moreover, the majority argues that the challengési reinforce the disease-related establishment
claims by mentioning that POM spent millions on rese&retowever, the references to the
money spent on research appeabe significantly related tdemonstrating the amount of
antioxidants in the POM products and the gdreffacts of those drmxidants on the human

body. Therefore, we need extrinsic evidencehtoasthat consumers would also take away the
impression that the research supporting theadselaims is established and not merely
preliminary.

Virtually none of the claim$ound by the Commission the challenged exhibits is
express — they are deemed to be impliede Commission may undertake a net impression
analysis and find implied claims when it caonclude with confidence after examining the
interaction of all the different elements in [atvertisement] that they contain a particular
implied claim.” In re Thompson Med. Cdl04 F.T.C. 648, 788-89 (1984lelebrands Corp.,
140 F.T.C. 278, 290 (2004) (citindhompson Medical When such confidence is lackirgd.,
due to well-qualified claims or contradictingments), however, “we will not find the ad to
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that itonly challengeseasonable interpretationsf advertising claims® As a procedural

matter, we may begin by asking what particelarms — and categories of claims — are being
made, and then ask what evidence should be requiradbstantiate suataims. We must keep
in mind, however, that if we are too quickfiied stronger claims than the ones reasonable
consumers actually perceive, then we will inativatly, but categorically, require an undue level
of substantiation for those claims.

In particular, Congress and the Food andgoAdministration have create
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mere mention of scientific evidence can imalyelated establishment claim. For instance,
Figures 12, 20, and 23 seem limited to addngstie product’s general health benefits by
providing antioxidants and fightg free radicals, and thus pati@ily reducingthe risk of

disease, while claiming that these benefiteskacked by significarsicientific or medical

research about prostate or cardiovasculaltthe®ased on the majby’s views about these
exhibits, it is difficult to imagine any structuf@nhction claims that POM could associate with its
products in the marketplace without such clabemg interpreted, under the FTC precedent set
in this case, as disease-related cldims.

A possible (though not plausible) argumenttfte majority’s position is that these
exhibits are somehow infused with messagesfother ads included some of POM’s
advertising campaigns that mentioned specifsedses or health conditions. However, we
should not reach such a conclusion in the mbs®f extrinsic evidence in the recofthompson
Med. Co, 104 F.T.C. at 789Felebrands140 F.T.C. 379, 436 (2004) (ALJ Decisioajlopted
by the Commission iTelebrands140 F.T.C. 278, 281 (2004) (reguag extrinsic evidence even
though the ads at issue containefdress references to other ads)ore generally, we should be
careful not to interpret claims swoadly that we undermine distions between types of claims,
and the substantiation appropri&dehem, that Congress aadr sister agency have found
important to the public’sealth and wellbeing.

In sum, the majority’s findings with regatad the exhibits detailed below in the absence
of extrinsic evidence leave ggt@nable room for marketets make well-qualified and
substantiated structure/functiorpe efficacy or establishment claims because of the high risk
that such claims will be found to imply the tneaint, prevention, or risk-reduction of a disease,
or that they are clinically proven.

| incorporate these arguments by referenamyoviews for specific exhibits in my
comments below.

Figure 4. CX0031: “Floss Your Arteries” print advertisement

| disagree with the majority view that thpsint ad conveyed to significant minority of
reasonable consumers that drinkeight ounces of POM Juice dailyéats — rather than prevents
or reduces the risk of — heart disease s alisagree with the majority and would uphold the
ALJ’s finding that the evidence fails to show tkfais print ad convey® a significant minority

15| am concerned that, for these exhibits, the majorityimgadare in conspicuous tension with the express findings
and intent of Congress in enacting the Dietary Supplement Health and Education Act of 1994 (DSHEA), wherein
Congress provides for structure/function claims that may be made on behalf of dietary supplements. In the statute
itself are express findings that healthfu
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of reasonable consumers that the claims cordaméhe advertisemeiste clinically proven.
The advertisement’s language qtias that drinking POM Juicecanreduce plaque by up to
30%” (emphasis added) and the citation to a saypears in a footnote t@mnall to be clear and
conspicuous under our own standaftiSeelD at § 447. Further, the imagery in the
advertisement is that of regulhygiene, such as tooth binusg and flossing, not medical
imagery related to heart disease that appearther challenged advertisements where the
Commission unanimously found an implied establishment claim.

Figure 6. CX0034: Amaze Your Cardiologist

| disagree with the majority view that thpsint ad conveys to significant minority of

reasonable consumers that drinkeight ounces of POM Juice dailg#ts — rather than prevents
or reduces the risk of — heart disease.sd alisagree with the majority and would uphold the
ALJ’s finding that the evidence fails to show th@s exhibit conveys ta significant minority of
reasonable consumers that the claims contam#ue advertisement are clinically proven
because the statement regarding péageduction is well-qualified ¢anreduce plague by up to
30%” (emphasis added)) and the reference tody stppears in a footnote too small to be clear
and conspicuous under our own standaf®selD at 1 465-468.

Figures 10 and 17. CX1426 Ex. I: AntioxidanSuperpill Brochure; CX1426 Ex. N: POMx
Prostate Newsletter

| disagree with the majority’s view that tleesxhibits convey to a significant minority of
reasonable consumers that daily consumptid@¥1 products prevents or reduces the risk of
prostate cancer, as opposed totinggprostate cancer. All referees to that disease in the

exhibit appear rooted in a study of 46 men age 6®twho had been treated for prostate cancer.
Further, CX1426 EXx. | specifically referencegw studies are under way ... in patiewith
prostate cancer” (emphasis added).

Figure 12. CX0109: Heart Therapy

| disagree with the majority and would uphold &ieJ’s findings that the evidence fails to show
that this print ad conveys #osignificant minorityof consumers that drinking eight ounces of
POM Juice daily prevents or redudhs risk of heart disease oattsuch claims are clinically
proven. The imagery in this ad, whichei®OM bottle reclimg on a couch, suggests

MKO-5



Figures 13-14. CX0120: One small pill fomankind; CX0122: Science Not Fiction
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