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The Commission has long interpreted Section 5 of the FTC Act
1
 to require an advertiser to 

have a reasonable basis for making an objective claim about its product.
2
  As we execute this 

mandate, we must be mindful of what we are trying to accomplish, however.  As former FTC 

Chairman Robert Pitofsky stated, the overall goal of evaluating advertising claims is not “a 

broad, theoretical effort to achieve Truth, but rather a practical enterprise to ensure the existence 

of reliable data which in turn will facilitate an efficient and reliable competitive market 

process.”
3
   

 

I dissent in part from today’s action because it imposes an unduly high standard of 

substantiation on a safe product.  This unduly high standard not only risks denying consumers 

useful information in the present but may also, in the long term, diminish incentives to conduct 

research on the health effects of foods and dietary supplements and reduce the incentives of 

manufacturers to introduce such products.
4
  The majority’s approach may ultimately undermine 

an efficient and reliable competitive market process and make consumers worse off.
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The complaint in this matter challenges the efficacy claim that BrainStrong Adult (a DHA 

supplement) improves memory in adults and the establishment claim that BrainStrong Adult is 

clinically proven to improve memory in adults.
6
  Advertisers must support claims of efficacy of 

dietary supplements with “competent and reliable scientific evidence.”
7
  For establishment 
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claims, where advertisements refer to a certain level of support, advertisers
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