
1 theantitrustsource � w w w . a n t i t r u s t s o u r c e . c o m  � J a n u a r y  2 0 0 4  

Interview with William E. Kovacic, General Counsel, 
Federal Trade Commission 

Editor’s Note: In this interview with The Antitrust Source, William Kovacic candidly discusses the role and functions of the FTC’s 

Office of General Counsel (OGC), setting out with great specificity his goals for the OGC and the challenges it faces as it fulfills its 

mission. During the interview, Professor Kovacic addresses, among other topics, the FTC’s enforcement priorities through admin

istrative and federal court litigation, including its commitment to appellate advocacy through amicus work. He also highlights the 

FTC’s special non-litigation capabilities to advance antitrust and consumer protection policy making, notably the important con

tribution of the FTC’s recent report on intellectual property and antitrust. Of course, the views Kovacic presents in this interview 

are his own and not necessarily those of the FTC or any of its individual members. 

This is Bill Kovacic’s second tour of service at the FTC. He left academia to rejoin the Commission, this time as its General Counsel, 

in June 2001. From 1979 to 1
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ings and workshops, still another boiler is the synergy of consumer protection and competition 
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BILL KOVACIC:  One initiative consists of an extensive study the Commission is conducting of the 

consequences of mergers in the petroleum industry. Scheduled to be published later in 2004, the 

oil merger study will provide the FTC’s assessment of the competitive consequences of mergers 

in recent years involving petroleum companies. Another step in this direction is the recent publi-

cation by the FTC and the Department of Justice of data concerning merger challenges in fiscal 

years 1999–2003. The information includes HHI data and some qualitative information that, taken 

together, illuminate considerations that affected the decision to prosecute. The oil merger study 

and the release of the merger data set are two examples of measures that involve the develop-

ment of a process of ex post assessment. I believe it is important for the Commission to commit 

itself to undertaking the routine practice of performing an internal examination of the competitive 

outcomes of specific enforcement matters and to engage external audiences in the examination 

of the effects of what the Commission has done. Both of the specific matters I mentioned, the oil 

merger study and the merger enforcement data set, will stimulate a larger discussion in the com-

petition policy community about merger policy. 

ANT ITRUST  SOURCE :  Is there any particular plan to call for an external audit of any of the 

Commission’s activities? 

BILL KOVACIC:  None that I can point to at the moment. I would like to see the FTC move toward 

adopting a systematic process of not only having the agency’s professional staff routinely do inter-

nal assessments of enforcement effects, but also to engage outsiders in the examination and dis-

cussion of the Commission’s work. Two models for this type of evaluation by outsiders go back to 

my first time at the Commission from 1979 to 1983. The first is a collection of studies of vertical 

restraints cases published under the title of Federal Trade Commission, Impact Evaluations of 

Federal Trade Commission Vertical Restraints Cases (Ronald N. Lafferty, Robert H. Lande & John 
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inate specific practices as contrary to Section 5. The list of competition cases in which the 

Commission has relied on distinct Section 5 authority to establish principles outside the bound-

aries of Clayton Act or Sherman Act jurisprudence is fairly short. This is principally because the 

courts have interpreted the Clayton Act and the Sherman Act in a more expansive and adaptive 

manner than Congress expected in 1914 when it passed the Federal Trade Commission Act. To 

the extent that Congress conceived Section 5 as a flexible instrument for extending the zone of 

competition policy liability to address practices beyond the reach of the other antitrust statutes, 

Congress also perceived—correctly, I believe—that the process of jurisprudential elaboration 

and extension was best entrusted exclusively to the Commission’s administrative process and not 

through routine litigation before federal or state courts. 

ANTITRUST SOURCE:  What is the General Counsel’s Office’s role in administrative litigation? Earlier 

you said it was advisory, but what exactly do you do? 

BILL KOVACIC:  In the pre-complaint period leading up to the Commission’s decision to prosecute, 

OGC gives the Commission our views about the strengths and weaknesses of specific proposed 

enforcement actions. We provide the same guidance to the Bureau of Competition and the Bureau 

of Consumer Protection in the pr
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ANTITRUST SOURCE:  How does the Commission figure out what position it wants to take in an ami-

cus brief? Is a vote or a straw poll taken? And who reviews the briefs before they are filed? 

BILL KOVACIC:  In competition matters, OGC usually makes an initial identification of potential ami-

cus candidates, in cooperation with the Bureau of Competition and the Office of Policy Planning 

(OPP). We typically consult the Commissioners concerning amicus possibilities and, working 

with the Bureau of Competition and OPP, we often will take the lead role in drafting a memo that 

discusses the issues and the Commission’
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ANTITRUST SOURCE:  What have been the most significant criticisms of the report that you have 

heard? 

BILL KOVACIC:  Two stand out. One line of criticism takes issue with the FTC’s recommendation that 

Congress change the standard of review used by courts in considering the decisions of rights-

granting authorities. A second criticism disputes the FTC’s view that competition policy consid-

erations ought in some instances to affect how the Patent and Trademark Office (PTO) reviews 

applications. Both FTC recommendations have stimulated, to put it politely, intense debate. It does 

not surprise us that these recommendations are the subject of criticism, as we learned in the hear-

ings that the issues in question are particularly sensitive. Yet we think that these subjects are, at 

a minimum, vital subjects for discussion. Despite disagreements with some of the FTC’s recom-

mendations, there appears to be general agreement within the IP community that improvements 

in the rights-granting process would have great benefits for innovation and the U.S. intellectual 

property system. This view is evident in the PTO’s own well considered strategic plan. So even if 

there is disagreement with specific recommendations the FTC has made, we see considerable 

agreement with our larger theme that policy makers must upgrade the rights-granting process and 

must recognize interdependencies between what competition authorities and antitrust courts do 

and their perception of the quality of the rights-granting process. 

ANTITRUST SOURCE: You noted that some criticisms have been voiced about the recommendations 

on the standard of review for granted patents. The report calls for lowering the legal standard for 

patent validity challenges from “clear and convincing evidence” to a “preponderance of the evi-

dence.” As you know, already nearly 50 percent of litigated patents are found invalid; do you think 

that it would be a good thing or a bad thing for that number to increase further and why? 

BILL KOVACIC:  The correct policy choice depends heavily upon the quality and efficacy of the 

rights-granting process. Depending on the quality of that process, we can go down one of two 

paths concerning the standard of review. First, if the rights-granting process were made more 

robust, if it were more demanding in the way it examined patent applications, then the existingpen3ter
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say, 6 months, 12 months, or 18 months. If progress does not become observable in what I eva-

sively will call the medium term, the U.S. competition authorities will lose credibility when speak-

ing on these issues internationally. I hope that one consequence of the ICN’s work will be to exert 

continuing pressure by other competition agencies, by academics, the business community, and 

by the antitrust bar to adopt reforms. If these issues are not kept directly in the field of vision of 

the U.S. competition agencies, the perceived need to make adjustments will falter. It is simply too 

easy to put this matter on the back of, or off of, the stove. 

ANTITRUST SOURCE:  Finally, is there something that we should have asked you but we forgot to, 

something that would really put you on the spot and would be hard for you to answer? 

BILL KOVACIC:  You could ask whether anything I have been talking about is actually working, or is 

likely to work. You could look to the future and ask that we repeat this conversation five or ten years 

from now in order that you could ask me whether the developments that I have said to be worth-

while had staying power. 

In reponse, I would try to think about these questions by comparing the FTC of today with the 

agency I joined as a staff attorney in the Bureau of Competition twenty-five years ago. I find the 

comparison to be encouraging and a source of hope for the future. In many respects, the FTC 

today is a far more capable institution than it was in 1979. In the intervening quarter-century, the 

FTC has paid increasing attention to questions of institutional design, both internal to the 

Commission and in the policy-making environment outside its walls. Visible signs of this progres-

sion include conscious, systematic efforts to develop and use the Commission’s distinctive capa-

bilities; a better understanding of the full constellation of institutions at home and abroad that play 

important roles in affecting competition and consumer protection policy; and an increasing aware-

ness that the multiplicity of relevant institutions is not simply a source of problems to be managed, 

but also an opportunity for identifying and emulating superior practices from other institutions and 

for exploring cooperative relationships that allow the institutions collectively to accomplish bene-

ficial ends that no single institution could attain on its own. I am reminded of a speech that the 

Director of the FTC’s Bureau of Competition, Susan Creighton, gave last Fall to the National Asso-

ciation of Attorneys General during the group’s meeting in Washington, D.C. A major theme of 

Susan’s speech was that the FTC’s relationship with the states necessarily is a partnership, and 

the focus of attention in that relationship ought to be in looking at areas where collectively we can 

achieve superior outcomes. In every structural upheaval that changes the order of established 

institutions, be it in government policy or in markets, there are difficulties and opportunities. Dwell 

on the difficulties, and the opportunities pass by. 

Similarly, in working with foreign jurisdictions, I have seen the FTC look for ways to improve its 

own operations by learning from the experiences of its foreign counterparts and to pursue stronger 

cooperation to confront misconduct, such as serious fraud, whose global character defies effec-

tive control by the activities of any single nation’s enforcement authorities. This demonstrates a most 

encouraging awareness of how institutional design is a key determinant of substantive outcomes. 

Adapting to the new environment of multiple decision makers and institutional challenges does 

not come automatically or cheaponal design is a key deter
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Second, influence in the policy arena in an age of institutional multiplicity will come to agencies 

that make substantial investments in what Tim Muris has called policy research and development 

for competition and consumer protection. The necessary means for building consensus at home 

or abroad is persuasion, not compulsion. I do not expect to induce officials of foreign govern-

ments, state governments, or federal regulatory bodies, such as the PTO or FDA, to accept my 

views by berating them. They need not listen, and they are not obliged to follow. The means of 

influence today and in the future is the persuasion achieved by providing the higher quality idea, 

the more compelling analysis, or the stronger body of empirical data to test the validity of theo-

retical insights. The successful competition or consumer protection agency of the future is the 

agency that establishes intellectual leadership—a leadership that can be attained only through a 

significant, longstanding investment in policy analysis and research. 

These considerations guide my ow42.1aiking about what the Federal Trade Commission must 

do to perform its mandate skillfully and to fulfill the promise of its original institutional design in the 

coming years. I see a number of signs that the requisite efforts will take place, going back to the 

choices Bob Pitofsky made in the 1990s to revitalize the Commission’s research and analysis 

activities. In the past ten years, the Commission has increased its investment in activities that are 

a government agency’s equivalent of durable capital assets. Investments of this type in any sin-

gle fiscal year, or even series of fiscal years, do not necessarily generate benefits that the 

Commissioners who approved the investments can appropriate during their tenures. This was a 
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