Concurring Statement of Commissiorer J. Thomas Rosch
Federal Trade Comissionv. Owation Pharmaceuticals, Inc.

The Commission has voted unanimouslyile a @mplaint aginst Ovation
Pharmaeuticals, hc., allegng tha Ovation’s aquisition of NeProfen in Januar006 from
Abbott Labordories, hc. substantiallyessenedampetition. NeoProfen is one o brandd
drugs approvd bythe Food ad DrugAdministration (FDA to tred patent ductus teriosus
(PDA), apotentiallyfatd heat defect beséting premature bhies. like Commisgner
Leibowitz, | have voted for tha compaint. However, like Commissioner Leibowitz, | would
also chlenge Ovdion's arlier August 2005 acquisition ohtlocin, which athe time was the
only FDA approve drugto treat PDA, fom Merck &Co. Therds reason to beve that that
transaction violated Sestion 7 of the Clayton Act, which m&es wnlawful, anorng other things,
anyacquisition that “mayend to crate amonopoly”

More specificaly, when Ovation acquired Indodn from Merck, Indodn was the only
pharmaeuticd treatment pproved bythe FDA to tred PDA. Notwithstandingndocin’s maket
position, for manyears befoe the aquisition, Merck madand sold mdocin for anon-
monopolyprice (under$30 per vidat the time of theauisition). Merck vas a vey large ($25
billion in sdes in2007) and shisticated company. If it profitably could have sdd Indocn a a
monopolypriceit arguablywould have donso. Howeve thereis evidencehat Mer& had a
large produt portfolio that included a numbef phamaceitical produts that werenore
profitable tha Indocin. tis argiable that if it sold at a monopagtyicea produtused to treat
premature babies, tha could damage its reputation and its sdes d thasemore profitable
products. A fortiori, it arguablywould not have the imntive to aquire another tratniessstiiadt would tend to

confirm thesesonclusions.

Thereis reason to bieve that the da of Indocin to Ovation had thdfect of diminating
the reputational constraints on Mgk that had xisted prior to the sale. hEreis evidenceahat
Ovation lacked Merd’s large produt portfolio and thus argablywas not conerneal, as Meck
had bea, that the sale dhdocin at a monopolgricewould damag its reputation and ks of
more proitable produts. More spaftically, thereis evidencehat afte the transaction, Ovaon
began chaging roughly 1300 perent more tha the priceat which Meck sold the sae produt

Put differantly, thereis reason to beve that Meck's sale ofhdocin to Ovation had thdfect
of enabling Ovation to exercise moropoly power in its ricing of Indodn, which Merck could
not profitablydo prior to the tnasaction. More



Such a chigenge would not be without peedent. It could be seeas a vaant of a
number of Supme Court and lowefledeal court caes that havileld that a tnasaction that
mayresult in a substantial lessenioigcompdition or crede a monopolyue to considations
neither hoizontal or vetical in naturewill violate Section 7.Seee.g, FTCv. Procter &
GamHe, 386 U.S. 568, 577 (1967)All mergers ae within the reah of § 7, and lamustbe
tested bythe same standd wheher theyareclassified a horizontal, vertical, cothgmerateor
other.”); Ekco Products Co. v. FTC, 347 F.2d 7457" Cir. 1965) (aquisition of firm with a
monopolyby a firm that did not compeia the monopolynarke held to violate Section 7 when
the aquiring firm proteded the monopolpowerit acquire by purchaing anew atrant that
the acquired firm would not have purchased). As the leading antitrud treatise acknowledges,
this “preedent . . . h&not been oveuled.” PHiLLIP E. AREEDA AND HERBERT HOVENKAMP,
ANTITRUST LAW: AN ANALY SIS OF ANTITRUST PRINCIPLESAND THEIR APALICATION, (2 and &'
Ed. 1998-2007 and supphented 8/08)  1140.

Indeed, asimilar thery appeas in the agncies’ 1992Horizontal Merger Guidelings
which ass# that the aguisition of a maerick firm which, pior to the aquisition, constraing
the pricingin a markg would violate Section 7 begse that transdion would eliminate the pre
transation constraint.SeeSection 2.12 and note 20. Todee, the soge ofthe pre
transation constraints on pricingredifferent (the sowre in the maerick casebeingthe
maverick’s picing and the

! The traatise obseses that this cadaw does not ifeect current economic thinkingbut
it states thet “it would be arrogant to believe tha today’s economics issoclearly truetha it will
nevergive wayto alternéive views findinga geder bais for conern.” Id. The treatise
desaibes, as “themod seious flaw” in this jurisprudence, the “tendency to permit almost
unrestrined spealation about future possibilities to guide its lgse.” 1d. atf 1120a. Thisof
courseis manifestlynot true of this cse, whee themerger is consummatkso there is no eel
to eculate about its dfects.



be vey similar toEkam Products,



