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The Supreme Court’s Antitrust Future:
New Directions or Revisiting Old Cases?

Pamela Jones Harbour  

Predicting future Supreme Court actions in any area of the law is, at best, an uncertain exercise.

Antitrust law, given its breadth and scope, is even less certain. Doctrine in one area may move lit-
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ciated a legal standard for monopsony predation in Weyerhaeuser.5 It addressed resort to

American antitrust law remedies by foreign nationals regarding transactions in foreign markets in

Empagran.6 The Court examined a novel issue under the Robinson-Patman Act 7 when it reviewed

the bidding conduct at issue in Reeder-Simco.8 The Court also dealt with the intersection between

antitrust law and other federal regulatory regimes in Credit Suisse 9 and Trinko.10 Finally, at the end

of last term, the Court authorized its own experiment with vertical minimum price fixing when it

abandoned per se illegality for that conduct in the Leegin case.11

It would not be surprising if the Court were to stop and take a breath. That would give the lower

courts an opportunity to digest the Court’s recent output. Such a pause will give the lower courts

time to begin integrating these new teachings into doctrine in a wide variety of cases. The Court

may prefer to watch and wait, and see what develops out of its recent cases, before doing more.

Accordingly, I predict that the Court will not take as many antitrust cases in its next couple of terms

as it did in recent years. 

This prediction is consistent with what the Court did regarding the issue of “but-for” jurisdiction

in Empagran.12 But-for jurisdiction refers to the plaintiffs’ argument that vitamins, the price-fixed

goods at issue, were fungible commodity products selling in international markets. Fixing the

prices of vitamins in the United States was a necessary condition to fixing them in foreign markets.

Accordingly, injury in foreign market transactions could not occur unless prices in the United

States had been fixed. Plaintiffs claimed that this interdependStaAsin the 9(09m, r)-1

tic conduct in the United States sufficient to create jurisdiction for that injury in US courts. The

Court easily could have dealt with the plaintiffs’ “but-for” jurisdiction argument itself as the issue

had been briefed by the parties, but still chose to j
/4cm9vmand that issue to the court of appeals.13

The ImportataAsof the Government’s Amicus Role—the Schering Case



and sagely pronounce which of those cases are likely to make their way to the Court over time. 

That said, it is still true that the government influences the Court’s antitrust docket through posi-

tions taken as amicus curiae, although that influence is neither as direct nor as predictable as

direct appeals were. In deciding what private cases to accept for review, the Solicitor General, via

amicus filings, still has an important influence on the antitrust cases the Court accepts for review.

The Court often seeks the advice of the Solicitor General and frequently follows that advice. 

The Federal Trade Commission tried, albeit unsuccessfully, to lengthen the Court’s antitrust

docket when it sought review of the Eleventh Circuit’s decision in the Schering case.16 The case

involved so-called reverse or exclusion payments in the context of a patent dispute settlement.

The Commission’s appeal asked the Court to determine whether the Commission had applied the

proper legal standard in its evaluation of the propriety of payments by a patent holder to a party

challenging the validity of the patent, whereby the patent challenger has agreed to delay its entry

into the market for a period of time in consideration of the payments. The Commission, in its

http://www.ftc.gov/os/2005/08/050829scheringploughpet.pdf
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http://www.ftc.gov/speeches/leibowitz/060424PharmaSpeechACI.pdf
http://www.ftc.gov/speeches/leibowitz/060424PharmaSpeechACI.pdf
http://www.ftc.gov/speeches/harbour/070226verticalminimumpricefixing.pdf
http://www.ftc.gov/speeches/harbour/070731test.pdf


Justice Holmes’s exemption of major league baseball from the reach of the antitrust laws.22 These

issues might not have been in the Court’s crosshairs when it issued the Leegin decision but their

revival may be the unexpected fallout of the ruling. 

The Scope of the State Action and Twenty-First Amendment Defenses in Liquor Pricing. In simplified

form, the California wine regulations at issue in Midcal required each wine producer to file sched-

ules with the state setting the prices at which wine merchants or wholesalers would offer its wines

for sale to retailers. The Court observed that wine producers were setting these prices “accord-

ing to their own economic interests . . . [and] the state’s role is restricted to enforcing the prices

specified by the producers.”23 The lower court had enjoined enforcement of the regulations, and

the Court was asked to decide whether that injunctive relief was proper.

The Midcal Court began its analysis by asking “[t]he threshold question . . . whether California’s

plan for wine pricing violates the Sherman Act.”24 In 1980, the answer to that question was a clear

“yes”—based on the rule of per se illegality established by the Court’s 1911 Dr. Miles decision25

and its progeny. But today, under the unstructured rule of reason test announced in Leegin,26 it is

not clear that the answer to this question would be the same. The Leegin majority showed defer-

ence to the pricing discretion of manufacturers;27 the California regulatory system at issue in

Midcal showed the same deference by leaving the producer’s pricing discretion wholly unen-

cumbered. Indeed, the Midcal Court described California’s role as being limited to the provision

of a relatively cost-free enforcement mechanism28—which, presumably, was efficient. 

It is difficult to fathom why the Court would want to inhibit an efficiently implemented exercise

of pricing discretion of a type to which it already has demonstrated a willingness to grant sub-

stantial deference. Further, no author with whom I am familiar has ever believed the rule of reason

to be plaintiff-friendly. That, in turn, makes it unlikely that many plaintiffs will be able to challenge

successfully a vertical minimum price fixing regulatory system. In other words, in the post-Leegin

era, it will be a rare case indeed in which a plaintiff will be able to answer the Midcal Court’s thresh-

old question in the affirmative. And if one cannot make it past the threshold question of Midcal,

the classic two-pronged analysis for state action becomes irrelevant.

The provisions of the Twenty-First Amendment did not protect the California regulatory system

from antitrust liability in Midcal.29 It is, however, fairly arguable post-Leegin that the Twenty-First

Amendment would now save California’s regulations from antitrust attack, even if state action still

did not.

The Twenty-First Amendment repealed prohibition and vested the states with significant regu-

latory discretion. The Midcal Court, however, did not demarcate a bright-line test to draw the line

between state and federal powers to regulate liquor prices.30 Rather, the Court’s test for reconcil-

ing “competing state and federal interests” required “careful scrutiny of those concerns in a ‘con-
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crete case.’” 31 In the “concrete case” of Midcal, the Court found that California’s interests in pro-

ducer-controlled vertical minimum price fixing was “less substantial than the national policy in

favor of competition,” as defined by Dr. Miles’s per se prohibition of vertical minimum price fixing.32

Today, however, if one were to attempt to balance California’s regulatory system against the

national policy in favor of competition as it is defined by Leegin, one might reach a different result.

A court would be hard-pressed to find that California’s policy of promoting resale price mainte-

nance—at prices set in accordance with the producers’ unbridled economic discretion—would be

outweighed by the Leegin Court’s policy of promoting resale prices set in accordance with the pro-

ducers’ economic discretion as “disciplined” by the rule of reason. 

Two years after its decision in Midcal, the Court faced the question of whether the Sherman Act

preempted another California liquor regulation when it decided Rice v. Norman Williams.33 The

Court found that a rule of reason standard would apply to determine Sherman Act liability for com-

plying with California’s regulation prohibiting an importer from bringing a distiller’s brands into

California without having been designated to do so by the distiller.34 The Court held that preemp-

tion of a state regulation by the Sherman Act could only occur when the state regulation compelled

an actor to engage in conduct that was per se unlawful under the Sherman Act because “[a]nal-

ysis under the rule of reason requires an examination of the circumstances underlying a particu-

lar economic practice, and therefore does not lend itself to a conclusion that a statute is facially

inconsistent with federal antitrust laws.”

Rice decided a different, albeit related, question than the Twenty-First Amendment question

presented in Midcal, but Rice is nonetheless instructive for Twenty-First Amendment analysis.

When balancing federal versus state sovereign interests, the balance materially shifts in favor of

the states when the rule of reason, rather than a per se standard, is applied. As state regulators

and the industries they regulate begin to appreciate the implications of Leegin, we may see a new

round of state action and constitutional issues percolating up to the Court. 

Can the Antitrust Exemption for Baseball Survive Leegin? If Leegin taught us nothing else, it tells us

that we should classify as “endangered species” old cases based on rationales that allegedly can-

not be reconciled with modern antitrust analysis. Justice Holmes’s 1922 decision in Federal

Baseball Club of Baltimore, Inc. v. National League of Professional Baseball Clubs 35

http://www.law.com/jsp/llf/PubArticleLLF.jsp?id=1186477607823


requires [them] to be considered independently.”38


