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Occupational regulation can be especially problematic when regulatory authority is
delegated to aominally “independent” board comprising members of the very occupation it
regulates. When the proverbial fox is put in charge of the henhouse, board members’ financial
incentives may lead the board to make regulatbniceshatfavor incumbentst the expense of
competition and the publid@his conflict of interest may lead to the adoption and application of
licensurerestrictions thatidcourage new entrantdeterpotential competition from professionals
in related occupations, and suppres®vative forms of service delivery that could challenge the
status quo. Such entry and innovation can have substantial consumer benefits.

From a competition policy perspective, it is also helpful to appreciate thaewe v
anticompetitive occupational licensing in the broader context of industry regulation that, instead
of protecting consumers, can become protectionist of current industry incumhanéso@omy
is evolving rapidly, in part due to emerging technolodied taciltate new products, services,
businessesnd even business models. When these develop and challenge incumbents in heavily
regulated industries, it is not unusual to see regulatory responses, spurred on bgrthose
incumbents, which erect bamseto new business models amaye the effect of slowng or
baring their development, even when consumer denfiandew methods is pronounced.

The FTC and its statiddress these concerns primarily in two ways. Fisgbaat of the
FTC’s competition adocacy program, tvere appropriate and feasibles wespond to calls for
public comment and invitations from legislators and reguldtidentify and analyze specific
licensure restrictions that may harm competition without offering significant consumer benefits.
In recent years, for examplegvinave focusedn diverse issues includirglvertising
restrictionsautomobile distributiomursing scope of practice restrictioascreditation

standards, taxicabs and related forms of passenger vehicle transpartetiah sales, and real
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This testimony will cover three main points

X First,it provides a brief overview of the FTC’s interest and experience in
competition issues related to occupational licensureeatedrestrictions

X Second, it olines general competition concerns in this area, touching on
some of the issues raisedtie Committee’s invitation to testifand

x Third, it conclude by providing additional details on the €F work relating
to the potential competitive harm of excessive regulation of the professions
and other service occupations, including FTC research, competition advocacy,
and law enforcement.

1. Interest and Experience of the FTC

Competition is at the core of America’s econoang vigorous competition among
sellers in an open marketplacan provideconsumers the benefits of lowergas, higher quality
products and services, and greater innovatiofurtherance of that national poliche FTC Act
grantsthe Commission broad enforcement authority with regard to both competition and
consumer protection matters in most sectors of the ecofdémgddition,Section 6 of the FTC
Act provides, among other things, a general authority to investigate and report on market
developments in the public intereas well asuthority to make recommendations based on
those investigationsThis distinct charge supports the agency’s research, education, and
competition advocacy efforts.

To fulfill these statutory mandatebe Commission seeks to identify private, public, and
guastpublic restrictions thainay unreasonabliynpede competition. Ithe context of

occupational licensuréghe Commission and its staff have for over thirty years conducted various

* The FTC’s authorityeache$[u]nfair methods of competition” and “unfair or deceptive acts or practices” that are
“in or affecting commerce.” 18.S.C.§ 45(a)(1) (2013). Witlsomeexceptiors, the FTC'’s authority ranges broadly
over “commerce” without restriction to particular segments of the ecordrat.§8 45(a)(2).

15 U.S.C. § 46 (2006)
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economic and policy studiésas well as focused inquiries into regulatiapplying toparticular
professions such as nursihgye doctors and vendors of optical godtigal service$,and the

real estate brokerage industfy.
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penaltiesOne study has found that approximately 29 percent of the U.S. workforce is required to

obtain a license to work for pay.
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is associated with a 17% increase in earnings by members ofcilygation’® In addition,

although licensure may be designed to provide consumers with minimum quality assurances,

Page 7 of 16






x Are any of the specific conditions or restrictions imposed as part of the
licensure scheme likelp have a significant adverse effect on competition
and consumers?

x If so, do thespecificlicensing conditions or restrictiorglopted addresseh
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accountant$® lawyers?® dentist$’ and dental hygienist8,nurses>’ eye doctors and optician
and veterinarian¥' These advocacy efforts have foedson various restrictions on price
competition, contrastor commercial practicegntry by competitorsr potential competitors
and trutliul and nonmisleading advertising.

For example, a series of FTC staff competition advocacy comments have addressed

various physician supervision requirements that some states impose on advanced practice

http://www.ftc.gov/sites/default/files/documents/advocacy documenssificiepartmenjusticecomment
governofjenniferm.grahholmconcerningmichigarrh.b.4416imposecertairminimum-servicerequirementseak
estatebrokers/v050021.pdf

2 FTC Staff Comment to the Hon. Glen Repp Concerning Texas H.B. 252 to Establish a System to Voluntarily
License Electricians arflectrical Contractors (1989),

http://www.ftc.gov/sites/default/files/documents/advocacy documenttéfEcommenthon.glerreppconcerning
texash.b.252establishsystemvoluntarily-licenseelectriciansandelectricatcontractors/v890034. pdf

S FTC Staff Comment to the Honorable Jean Silver Concerning Washington Administrative 25d@é@Ho
Require Additional Academic Credits for Certified Public Accountants (CPAs) (1996),
http://www.ftc.gov/sites/defdt/files/documents/advocacy documentsitaffcommenthonorableeansilver-
concerningwashingtoradministrativecode4-25-710-require/v960006.pdfFTC Staff Comment to the Hon. Jim
Hill Concerning Oregon H.B. 2785 to Propose Certain Restrictions on Competition Among Acco(irgafjs
http://www.ftc.gov/sites/defauliles/documents/advocacy documentséf@f-commenthon.jim-hill-concerning-
oregonh.b.2785proposecertainrestrictionscompetitioramongaccountants/v890073.pdf

% FTC Staff Letter to the Supreme Court of Tennessee, Concerning Proposed Amenadltherfehnessee Rules
of Professional Conduct Relating to Attorney Advertigi2gl13),
http://www.ftc.gov/sites/default/files/documents/advocacy documenttéftlettersupremecourttennessee
concerningproposeeamendmentsennesseeulesprofessional/130125tennesseadvertisingletter.pdf

2" FTC Staff Letter to NC Represetite Stephen LaRoque Concerning NC House Bill 698 and the Regulation of
Dental Service Organizations and the Business Organization of Dental Prégfit2s
http://www.ftc.gov/sites/default/files/documents/advocacy documentgéféletternc-representativstephen-
larogueconcerningnc-housebill-698-and+eguhtion/1205ncdental.pdf

B ETC Staff Comment Before the Maine Board of Dental Examiners Concerning Proposed Rules to Allow
Independent Practice Dental Hygienists to Taki@ays in Underserved Are§2011),
http://www.ftc.gov/sites/default/files/documents/advocacy documenttifEcommentmaineboarddental
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registered nurses (APRN¥)FTC staff have not quéshed state interests in establishing
licensure requirementsincludingbasic entry qualifications for APRNs or other health
professionals in the interest of patient safety. Rather, staffquestioned the competitive
effects of additional restrictions on APRN licenses, such as mandatory supervision arrangements
with particular physicians, which are sometimes cast as “collaborative practice agreement”
requirements. Physician supervision regoients may raise competition concerns because they
effectively give one group of health care professionals the ability to restrict access to the market
by anotherpotentially competing group of health care professionals. Based on substantial
evidence an@éxperience, expert bodies have concluded that ARPNs are safe and effective as
independent providers of many health care services within the scope of their training, licensure,
certification, and current practié@ Therefore, we have suggested that mamglgtbysician
supervision may not bejustified form of occupational regulation.

In some situationsve engage in competition advocacy because we can find no plausible
public benefitustifying licensure restrictiond-or example, in 2011, the Commission filed an

amicus brief in St. Joseph Abbey v. Castflelarifying the meaning and intent of the

32 Many of the individual advocacy comments regarding nursing restrictions, along with the research and analyses
underlying those comments, are described in det&bincy PERSPECTIVESC
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Commission’s Funeral Rulg * The plaintiffs monks at St. Joseph Abbey whad built and

sold simple wooden caskets consistent with their religious vahaelschallenged Louisiana
statuteghat requiregersons engaged solely in the manufacture and sale of caskets within the
state to fulfill all licensing requirements applicablduoeral directors andstablishments. Those
requirements included, for exampéelayout parlor for 30 people, a display room for six caskets,
an arrangement room, the employment of atfale, statdicensed funeral director, and, even
though the Abbey did not handle or intend to handle human remains, installation of “embalming
facilities for the sanitation, disinfection, and preparation of a human bodg.).S. Gurt of

Appeals for the Fifth Circuit found that “no rational relationship exists between public health and
safety and restriotg intrastate casket sales to funeral directors. Rather, this purported rationale
for the challenged law elides the iiéiak of Louisiana's regulation of caskets and buridls.”

Private activities of accrediting organizations or trade associations also can influence
licensing restrictions, either directlyas, for example, when state law requires a degree from an
accredited school in order to obtain a liceas® indirectly, when association activities establish
a de facto standard of professional ficac A notable example is reflected in recent FTC staff
comments to the American Dental Associatiddammission on Dental Accreditation (CODA),
in which FTC staff suggested that CODA not take the unusual step of including supervision and
scope of practie limitations in accreditation standarfibr new dental therapist education

programs’’ Although the standard would not be binding on state legislatures, FTC staff were

%547 Fed. Reg. 42260 (1982).

% St. Joseph Abbey, 712 F.3d at 22f6irming the district court decision that the challenged regulations, and their
enforcement Y the state board, were unconstitutional).

3" FTC Staff Comment Before the Commission on Dental Accreditation Concerning Proposed Accreditation
Standards for Dental Therapy Education Progréiag3),
http://www.ftc.gov/sites/default/files/documents/advocacy documentéfEcommenteommissiordentat
accreditatiorconcerningproposeehccreditatiorstandardsiental/131204codacomment. pdf
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concerned that tould effectively constrain the discretion of the states in defiraogesof
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enforcement authority to challenge anticompetitive conduct by independent regulatory boards
that falls outside of the scope of protected “state acflomtiese enforcement actions have
included challenges to agreements among competitors that resadireztising and solicitation,
price competition, and contract or commercial prastiae well as direct efforts to prohibit
competition from new rivalsyithout any cognizable justificatioff.

For example, in 2003, the Commission sued the South Carolina Board of Dentistry,
charging that the Board had illegally restricted the ability of dental hygienists to provide basic

preventive dental services in schodis.
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that its harmful effects on competition and consumers could not be justifieddard
ultimately entered into a consent agreement settling the cHérges.

Similarly, in 2010, the Commission challenged the North Carolina Board of Dental
Examiners for issuing a series of ceaserdesist letters thatuccessfully expellebw-costnon-
dentist providers of teetihitening service&® The U.S. Court of Appeals for the Fourth Circuit
agreed with the FTC that state agencies tithich a decisive coalition (usually a majority) is
made up of participants in the regulated market,” who are chosen by and accountable to their
fellow market participants, are private actors and must meet both Midcal ptioaigs, clear
articulationand active supervisiori]* The courtfurther held that the Board had not been subject
to the type of active supervisididcal requires” Finally, the court affirmed the FTC's
conclusion that the Board's behavior was likely to cause significant comphkéativefinding it
“supported by substantial evidenc8.”

Some of the Commission’s most important enforcement actions challenging restrictions
on the dissemination of truthful advertising of professional services have been in the health care
area’’ For example, some boards of optom&tand dentistr§’ have sought to suppress

information that could be useful to consumers of their services. The FTC has also challenged

“2|n re South Carolina State Board of Dentistry, Decision and Order (2007) (Dkt. No. @8dilyple at
http://www.fic.gov/os/adjpro/d93111070911decision.pdf

“*3North Carolina State Bd. of Dental Examiners v. FTC, 717 F. 3d 359, 365 (4th Cir. 2013). As noted above, the
case ideforethe US. Supreme Court.

4 |d. at 368.See also supraote 39.
*51d. at 370.
*%1d. at 374.

*"For an example outside the health care area, see, e.g., Rhode Island Board of Accountancy, 107 F.T.C. 293 (1986)
(consent order).

8 See, e.g.In the Mater of Massachusetts Bof Registration in Optometry, 110 F.T.C. 549 (1988).
9 Louisiana State Babf Dentistry, 106 F.T.C. 681985) (consenbrder).
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advertisingrestraints imposed by private seffgulatory associations. In the senhicase of
American Medical AssociatigtiAMA "),*° the Commission found, among other things, that
AMA, through its ethical guidelines, had illegally suppressed virtually all forms of truthful, non-
deceptive advertising and similar means of solicitatipdditors and health care delivery
organizations. The Commission ordered the AMA to cease and desist from prohibiting such
advertising. However, it allowed the AMA to continue its use of ethical guidelines to prevent

false or deceptive advertisements opr@ssive forms of solicitation.

VI.  Conclusion
Occupational licensingan serve important goals anghen used appropriately, protect
consumers from harm. But, as is illustrated by the Commission’s history of advocacy and

enforcement, excessive occupational licensing can
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