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THE PUBLIC INTEREST STANDARD OF COMMISSION RULE 3.26(d) 

Commission Rule 3.26(d)5 directs that, following the denial of a preliminary injunction,
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principles of competition law.  The district court’s opinion, therefore, should have little
precedential value beyond the specific facts of this case. 

As the dissenting Commissioners’ statement notes, the district court’s opinion referred
three times to matters that should have no weight in merger adjudications.  We doubt, however,
that these flaws made a difference in the court’s analysis or materially limit the Commission’s
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the merger should not be enjoined.  As stated above, a merger challenge must be decided on the
facts of each case.  In contrast, a report to Congress such as the Gasoline Price Manipulation
report provides a broad evaluation of the competitive conditions in numerous markets at a
particular time.  Such a report generally does not analyze the potency of particular competitors or
post-merger combinations of competitors in particular defined antitrust markets.  As a result, the
Gasoline Price Manipulation report provides no probative insight as to how the merger of Giant
and Western would affect the Northern New Mexico market, either in 2007 or in the years to
come.  Because the court separately found that the Commission did not present any evidence that
coordinated behavior between competitors existed in the Albuquerque market or would exist
prospectively post-merger,17 however, we do not believe that consideration of the Gasoline Price
Manipulation report was dispositive.

Third, the district court’s opinion referred to Bureau of Economics working papers
analyzing some oil company transactions that the Commission did not challenge, as well as to a
summary of Commission horizontal merger investigation data indicating that the Commission
has not challenged any “8 to 7” mergers since 2001.18  We agree with our dissenting colleagues
that this is not evidence that the Western/Giant merger was not anticompetitive.  The transactions
analyzed in the working papers were based on the specific facts of those transactions.  The
observation concerning the Commission’s decision not to challenge relatively recent “8 to 7”
mergers is too generalized to provide guidance on the specific facts of this case.  Viewed in
context, however, the court used these working papers and the merger investigation data simply
to bolster its point that the Commission’s prima facie showing was “weak,” as the court had
already independently concluded without reference to these materials.19

In addition, the dissenting Commissioners are concerned that the court’s ruling
establishes conclusively that the elimination of a “maverick” cannot violate merger law unless
the transaction would increase the likelihood of coordinated conduct by the remaining
competitors in the market.  At the time the Commission authorized its staff to file a complaint in
district court, we believed that the evidence suggested that an independent Giant, as the output at
its Four Corners refineries rose, would increase the amount of gasoline that it would supply to the
Northern New Mexico market, and that this likely would cause gasoline prices in this market to
decrease.  Giant, thereby, would act as a maverick as that term is used in the Merger Guidelines.20

The district court, however, found that defendants presented substantial evidence that an
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independent Giant would have used part of its additional output to reduce the amount that it
purchased for resale in this market – leaving its supply to the market roughly constant – and
would have sent its remaining additional output to other markets more profitable than Northern
New Mexico.21  We disagree with the dissenting Commissioners that the district court, on the
facts presented, reached any conclusion other than that an independent Giant would not have
acted as a maverick to thwart the coordinated anticompetitive behavior of its competitors.22 The
district court did not address, much less resolve, the more general legal question of whether a
competitor unilaterally can act as a maverick even in the absence of coordinated behavior by its
competitors.

In sum, the court’s anomalous references to and conclusions about Giant’s likely behavior
should not establish discernable rules of law that could serve as precedent for future merger
analysis.  Moreover, we note that there are many established, well-reasoned, and well-articulated
recent merger cases, to which courts considering future merger challenges by the Commission
may look for guidance.23

4. Overall Assessment of the Costs and Benefits of Further Proceedings

The use of FTC resources is always an important consideration in determining whether to
continue in administrative litigation.  Further administrative proceedings will consume
significant Commission resources.  In appropriate situations, the Commission should expend
those resources.  The modern history of the FTC’s competition programs underscores the
Commission’s willingness to apply substantial resources to cases and studies involving gasoline
and other energy markets.

In this matter, the Commission devoted considerable resources to assessing the
competitive effects of the Western/Giant merger and – after concluding that it was likely to
substantially lessen competition – to proving this harm.  Given the district court’s finding that the
Commission failed to define a geographic market,24 and its negative assessment of our two
experts’ analyses,25 we believe that an administrative proceeding would require substantially
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more resources, which should instead be reallocated to new competition matters, including in
particular other gasoline matters. 

5. Other Matters That Bear on Whether It Would Be in the 
Public Interest to Proceed with the Merger Challenge

The fact that the merger of Western and Giant has combined two petroleum refining
companies necessitates that the Commission give the matter the utmost scrutiny in determining
whether further administrative proceedings are in the public interest.26  Indeed, the Commission’s


