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Tatel) agreed that the mootness motion and its premises were without merit.  The motion does
not demonstrate otherwise.  Indeed, the threat that Respondent may take steps to moot the matter
underscores the public interest in moving this matter to a conclusion expeditiously.  

Finally, the third premise of Respondent’s motion is that it needs until September 14,
2009 to prepare adequately for the plenary trial.  Memorandum in Support of Motion at pp. 1, 2. 
This premise is supported by Respondent’s assertions that in order to defend claims pertaining to
the 29 separate geographic markets at issue in this case, it needs compliance with 96 third party
subpoenas it has issued, and it cannot take the depositions of any third party until that
compliance has occurred.  Memorandum in Support of Motion at pp.2, 5-6.  

Respondent’s motion does correctly assert that the scheduling order requires compliance
with third party subpoenas before third party depositions are taken.  More specifically, paragraph
11e. of the order provides that: 

[n]o deposition of a non-party shall be scheduled between the time of production in
response to a subpoena duces tecum and three (3) days after copies of the production are
provided to the non-issuing party, unless a shorter time is required by unforeseen
logistical issues in scheduling the deposition, the documents are produced at the time of
the deposition, or as agreed to by all parties involved.

This is a standard provision in federal district court scheduling orders.  It is designed to make
third party depositions more useful by providing that the third party’s documents will be
produced first.  A party who encounters a problem in this respect is expected promptly to call the
problem to the court’s attention, and the court normally either orders prompt compliance with
the subpoena, or, if the subpoena is overly broad or unduly burdensome, modifies it and sets a
date for the deposition.  

Respondent’s motion makes no showing that any of this occurred.  Specifically there is
no showing that Respondent needed to issue 96 third party subpoenas to begin with, or if it did,
that Respondent promptly called any problem created by paragraph 11e. in those circumstances
to the attention of the administrative law judge or the Commission.  Indeed, there is no showing
that a problem even exists with any of the 96 subpoenas, much less with all of them.  There is no
showing with respect to the status of compliance respecting any of the 96 subpoenas.  To the
contrary, it appears Respondent has not yet taken a single third party deposition to date, and it
has failed to show good cause for not having done so.  

Under these circumstances, most, if not all, federal judges would simply deny the motion. 
Certainly they would not grant a 45 day extension of time to complete discovery or continue the
hearing date for 49 days, as this ruling does.  At most, the ruling should be limited to deleting
paragraph 11e (as the majority has done), extending the discovery deadline for 15 days and
continuing the hearing date for the same amount of time.  Moreover, the ruling should make it
clear that no further extensions or continuances will be granted.  

For these reasons, I respectfully dissent.


