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The Commission has voted to issue a Complaint and Decision & Order (“Order”)
against Ardagh Group (“Ardagh”) to remedy the allegedly anticompetitive effects of
Ardagh’s proposed acquisition of Saint-Gobain Containers Inc. and Compagnie de
Saint-Gobain (jointly, “St. Gobain”). | dissented from the Commission’s decision
because the evidence is insufficient to provide reason to believe Ardagh’s acquisition
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diverted to the next closest competitor in response to a price increase will now be
internalized by the post-merger firm. When analyzing the potential for unilateral price
effects, the 2010 Merger Guidelines indicate the Agencies will consider “any reasonably
available and reliable information,” including “documentary and testimonial evidence,
win/loss reports and evidence fromA



would be sufficient to reverse the merger’s potential to harm



I1. When Is There an Efficiencies Defense at the FTC?

I would like to highlight some important issues presented by this transaction as
they relate to how the Commission analyzes parties’ efficiencies claims, and in
particular, whether the burden of proof facing parties seeking to establish cognizable
efficiencies is or should be meaningfully different than the burden facing the agency in
establishing that a proposed merger is likely to substantially lessen competition.

My view is that the burden facing the agency with respect to the likelihood of
anticompetitive effects should be in parity to that faced by the parties with respect to
efficiencies. | recognize that this view is at least superficially in tension with the 2010
Merger Guidelines, which appear to embrace an asymmetrical approach to analyzing
harms and benefits. Indeed, the 2010 Merger Guidelines declare that “the Agencies will
not simply compare the magnitude of the cognizable efficiencies with the magnitude of
the likely harm to competition absent the efficiencies.”” This tension is easily resolved
in the instant case because the efficiencies substantially outweigh the potential harms,
but it merits greater discussion.

To begin with, it is important to define which issues are up for discussion and
which are not with some precision. The issue is not whether the burden-shifting
framework embedded within Section 7 of the Clayton Act is a useful way to structure
economic and legal analysis of complex antitrust issues.® It is. Nor is the pertinent
guestion whether the parties properly bear the burden of proof on efficiencies. They
do.°

The issues here are twofold. The first issue is whether the magnitude of the
burden facing merging parties attempting to demonstrate cognizable efficiencies should
differ from the burden the Commission must overcome in establishing the likelihood of
anticompetitive effects arising fromsthe transacfn in theory The second is whether the
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presented in many investigations. There is little dispute, however, that the Commission
gives some form of consideration to efficiency claims; the relevanthe



Merger Guidelines ought to be interpreted.



efficiencies under the same standard we apply to any other evidence of competitive
effects.®

The lack of guidance in analyzing and crediting efficiencies has led to significant
uncertainty as to what standard the Agency applies in practice to efficiency claims and
led to inconsistent applications of Section 10 of the Merger Guidelines, even among
agency staff.’®® In my view, standard microeconomic analysis should guide how we
interpret Section 10 of the 2010 Merger Guidelines, as it does the rest of the antitrust
law. To the extent the Merger Guidelines are interpreted or applied to impose
asymmetric burdens upon the agencies and parties to establish anticompetitive effects
and efficiencies, respectively, such interpretations do not make economic sense and are
inconsistent with a merger policy designed to promote consumer welfare.l” Application
of a more symmetric standard is unlikely to allow, as the Commission alludes to, the
efficiencies defense to “swallow the whole of Section 7 of the Clayton Act.” A cursory
read of the cases is sufficient to put to rest any concerns that the efficiencies defense is a
mortal threat to agency activity under the Clayton Act. The much more pressing
concern at present is whether application of asymmetric burdens of proof in merger
review will swallow the efficiencies defense.

15 Statement of Kenneth Heyer on Behalf of the United States Department of Justice, Antitrust
Modernization Commission Hearings on the Treatment of Efficiencies in Merger Enforcement (Nov. 17,
2005), available at http://govinfo.library.unt.edu/amc/commission_hearings/pdf/Statement-Heyer.pdf.

16 In a recent study examining agency analysis of efficiencies claims, an FTC economist and attorney
found significant disparities. Malcolm B. Coate & Andrew J. Heimert, Merger Efficiencies at the Federal
Trade Commission: 1997-2007 (2009), available at
http://www.ftc.gov/sites/default/files/documents/reports/merger-efficiencies-federal-trade-commission-
1997%E2%80%932007/0902mergerefficiencies.pdf. Coate and Heimert find that “BE staff endorsed 27
percent of the claims considered, while BC accepted significantly fewer (8.48 percent) of the claims
considered during the studied period.” The disparity also applies to rejection of efficiencies claims. The
Bureau of Economics rejected 11.9 percent of the



I11.Conclusion

There are many open and important questions with respect to



