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On August 28, 2013, the Commission voted unanimously to issue an administrative
complaint against LabMD, Inc. (“LabMD”). The complaint alleges that LabMD exposed
consumers’ sensitive personal information to unauthorized disclosure through its failure to
provide reasonable and appropriate security for that information. As a result, the complaint
alleges, LabMD engaged in an “unfair act or practice,” in violation of FTC Act § 5(a), 15 U.S.C.
§ 45(a). See Complaint, at 2-5 (1 6-23). LabMD denies that it violated the FTC Act. See
LabMD’s Answer and Defenses to Administrative Complaint, at 5 (11 22-23) (Sept. 17, 2013).

On November 12 and November 26, 2013, LabMD filed two separate motions to stay the
Commission’s administrative proceeding while LabMD seeks review in two federal courts of the
propriety of the Commission’s administrative action against LabMD. See generally Motion to
Dismiss Complaint with Prejudice and to Stay Administrative Proceedings (Nov. 12, 2013);
Motion to Stay Proceedings Pending Review in the U.S. Court of Appeals for the Eleventh
Circuit and the U.S. District Court for the District of Columbia (Nov. 26, 2013). LabMD
brought the first of these federal court actions through a Verified Complaint for Declaratory
Relief against the Commission filed in the U.S. District Court for the District of Columbia on
November 14, 2013. On November 18, 2013, LabMD filed a “Petition for Review of Unlawful
Federal Trade Commission Attempt to Regulate Patient-Information” in the U.S. Court of
Appeals for the Eleventh Circuit. On December 13, 2013, the Commission unanimously denied
LabMD’s motions to stay the Commission’s administrative proceeding. See Order Denying
Respondent LabMD’s Motions for Stay, at 1 (Dec. 13, 2013).

On December 17, 2013, four days after the Commission denied LabMD’s motions to stay
the administrative proceeding, LabMD filed a motion to disqualify me from further participation
in this matter (“Motion to Disqualify”) on the basis of two speeches I recently delivered about
data security and privacy protection in the United States, and the relationship between the U.S.
and the European Union with regard to commercial privacy. On December 24, 2013, Complaint
Counsel filed an opposition to the Motion to Disqualify. My statement today addresses the
Motion to Disqualify. See 16 C.F.R. 8 4.17(b)(3)(ii).

LabMD’s Motion to Disqualify is without merit. In my speeches, | provided an overview
of the Commission’s enforcement work in the areas of privacy and data security. The Motion to
Disqualify focuses on one or two sentences in each of these two speeches. These sentences refer
in the most general of terms to the Commission’s wide range of enforcement activities. In this
context, both speeches note that the Commission has “sued companies” on the basis of their data
security practices. The main text does not name a specific company, nor does it discuss the
specific facts in any complaint that the Commission has filed.



of the Commission’s enforcement activity in the data security area. Similarly, the neighboring
citations provide examples of other enforcement actions in areas ranging from spam to children’s

privacy. The clear purpose of the single citation to the administrative complaint against LabMD
—as well as the other citations — is to refer



