
 

STATEMENT OF COMMISSIONER 
ORSON SWINDLE 

CONCURRING IN PART AND 
DISSENTING IN PART 

in Novartis Corporation et al., Dkt. No. 9279 
The Co mmi s s i on recently issue d a deci si on in this case in which it conclude d that the 
responde nts made the unsubs t a nti at ed clai m that Doan's is super i or to other over -the -count e r 
anal ge si c s in treat i ng back pain. To remedy this decepti on, the Co mmi s s i on order e d the 
responde nts to make a speci fi e d corr ec t i ve stat e me nt in Doan's adver ti si ng (except radio and 
televi s i on ads of 15 seconds or less in durati on), includi ng on produc t packa ge s. The Order 
requi re s that the corr e ct ive stat e me nt be made "fo r one year and unti l responde nt has expende d 
on Doan's adver ti s i ng a sum equal to the aver a ge amount spent annua ll y duri ng the eight year s of 
the chal l e nge d campa i gn." I disse nt ed fro m the impos i t i on of this corr ec t ive advert i sing remedy 
becaus e, among other things, the evide nc e did not prove that any false belie f creat e d by the 
decepti ve adver ti s i ng had linger e d and was likely to conti nue to linge r unti l July 2000, that is, 
unti l the end of the one -year peri od duri ng which corr ec t i ve adver ti s i ng was requir e d. Novar t i s 
Corpor a ti on et al., Dkt. No. 9279 (May 13, 1999) (Stateme nt of Commi s s i one r Orson Swindl e, 
concur ri ng in part and disse nt i ng in part).  

The responde nt s have peti ti one d the Co mmi s s i on to reconsi der the corr ec t ive advert i sing 



wha t e ve r linge r i ng false beli e f the decept i ve adver t i si ng campa i gn creat e d. The major i t y 
speci fi c al l y reasons that becaus e the "decept i ve adver ti s i ng campa i gn laste d for eight year s, the 
corr ec t i ve adver ti s i ng order shoul d last no longer than an equi va l e nt numbe r of year s after that 
campa i gn ended." Novart i s Corpora tion et al., Dk t. No. 9279, Order Modi fyi ng Order, Denyi ng 
Peti ti on for Recons i de rat i on, and Denyi ng as Moot Appl i c at ion for Stay at 2 (July 2, 1999). 
Becaus e the responde nts have not run their decepti ve adver t is eme nt s since May 1996, that is, 
three year s ago, the corr ec t i ve advert is i ng provis ion "will remai n in effec t for five addit i onal 
year s." Id. The pract i c al effec t of the modi fi c a t i on is that the responde nt s very likel y will have to 
make the corr e ct i ve state me nt on Doan's packa ge s until five year s after the modi fi e d  Order 
become s effec t i ve, that is, unti l Septe mbe r 2004. (1)



3. Becaus e the Co mmi s s i on has mod i fi e d the origi na l Order, I suppor t the Co mmi s s i on's deci s i on 
to deny the responde nt s' moti on to stay the origi na l Order since the moti on is moot.  
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