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100 IS THE NEW 30: RECOMMENDATIONS FOR THE
FTC’S NEXT 100 YEARS

Maureen K. Ohlhausen”

INTRODUCTION

Looking back on my twenty-plus-year career as a lawyer, | can see
that several institutions have greatly influenced my path, from my field of
practice (antitrust and consumer protection law), to where | practice (pri-
marily government service), to how | approach my responsibilities as a
government official. George Mason University School of Law (“GMUSL”)
is where | learned about antitrust, as well as the proper goals of economic
regulation, such as the rules that protect consumers from fraud and decep-
tion. At the U.S. Court of Appeals for the D.C. Circuit, as a staff attorney
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business education. Also, letting self-regulation work, or encouraging in-
dustry best practices, may be the best tool to deploy in certain circumstanc-
es. Sometimes the FTC may not be the right actor to address an issue, and
the market or another part of government is better suited to address the
problem. In short, our yardstick for success must be whether we make con-
sumers better off, not simply whether we file a large number of enforce-
ment actions.

The FTC has a significant policy role to play in the competition space
using its non-enforcement tools, and | will briefly highlight two tools that
we can and do use in furtherance of our policy mission. The first tool is our
authority under Section 6(b) of the FTC Act, which allows us to obtain in-
formation under compulsory process from market participants and pursue a
study of a particular competition (or consumer protection) issue.® One of the
most significant areas being debated today in the antitrust bar is the proper
treatment of intellectual property (“IP”). At the Symposium, a panel on
“Intellectual Property and Antitrust” addressed the antitrust implications of
seeking injunctions on standard-essential patents (“SEPs”) encumbered by
fair, reasonable, and non-discriminatory licensing commitments, as well as
competition issues raised by certain activities of patent assertion entities.

The intersection of IP and competition law is a particularly compelling
area for in-depth exploration by the FTC under its 6(b) authority and other
policy tools. As we announced in September of 2013, the FTC plans to per-
form such a study of the impact of patent assertion entity (“PAE”) activity
on competition and innovation.” This study should provide a better under-
standing of the activity of PAEs and its various costs and benefits.® The
agency plans to address questions regarding PAEs that others have been
unable to answer thus far, including:

(1) How do PAEs organize their corporate legal structure, including
parent and subsidiary entities?

(2) What types of patents do PAEs hold, and how do they organize
their holdings?

(3) How do PAEs acquire patents, and how do they compensate prior
patent owners?

(4) How do PAEs engage in assertion activity, such as demand, litiga-
tion, and licensing behavior?

5 15U.5.C. § 46(b) (2006).
6 Intellectual Property and Antitrust Panel at the George Mason Law Review and Law & Eco-
nomics Center
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(5) What does assertion activity cost PAES?
(6) What do PAEs earn through assertion activity?°

This study will likely be the most comprehensive and in-
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pellate successes in FTC v. Phoebe Putney Health Systems, Inc.*® and North
Carolina State Board of Dental Examiners v. FTC* can be traced directly
back to the State Action Task Force (of which | was a member), which
former Chairman Muris established in the early 2000s with the goal of con-
vincing the courts to narrow their reading of the state action doctrine.?

As the FTC moves into its second century, | will continue to push for
the agency to pursue its important competition policy role through the use
of the many tools in its toolbox, including, notably, its 6(b) authority and its
competition advocacy program.

Il. STAY FOCUSED ON OUR CORE COMPETENCY

My second recommendation for the FTC’s next century is for the
agency to stay focused on its core competency, which is the development of
the antitrust laws and competition policy more generally. To the extent that
the agency decides to pursue an expansive standalone Section 5 agenda,
however, we ought to clarify the scope of our Section 5 unfair methods of
competition (“UMC”) authority before pursuing such an agenda.

A. Focus on Developing the Antitrust Laws
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proper scope of the state action doctrine.? Other valuable contributions to
the development of the antitrust laws include the Commission’s In re Union
Oil Co. of California? opinion in the Noerr-Pennington area; the Commis-
sion’s In re PolyGram Holding, Inc.,? and In re Realcomp II, Ltd.?* opin-
ions in the joint conduct area; and the Commission’s In re Rambus, Inc.®
opinion in the monopolization area. Most recently, the Commission ad-
dressed another complex area of monopolization law—exclusive dealing—
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the flexibility that a common law approach would offer over the certainty
that would come with a Commission policy statement on its use of Section
5.% The chairwoman further explained that the FTC’s recent consents in In
re Motorola Mobility LLC* and In re Bosley, Inc.® make it clear that the
Commission will pursue standalone Section 5 cases where the likely com-
petitive harm outweighs the cognizable efficiencies.*

The Symposium not only started with Section 5 but also concluded
with a final panel on “Section 5 Policy.”** This panel explored the need for,
and potential outlines of, a Commission policy statement on Section 5 and
included a lively debate of the issues among Commissioner Joshua Wright
and the other panelists.®® At the panel, Commissioner Wright repeated his
call for a Commission policy statement on Section 5, which would permit
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Generally speaking, as | stated in my dissent in the November 2012 In
re Robert Bosch GmbH?* matter, | believe that we should proceed under a
philosophy of “regulatory humility.”** More specifically, in my Section 5
speech, | offered for thought and discussion six factors that should guide
the FTC whenever it reviews conduct beyond the reach of the antitrust
laws.®® First, the FTC’s UMC authority should be used solely to address
substantial harm to competition or the competitive process, and thus to con-
sumers.* We should refrain from attempting to use Section 5 for policing
non-competition violations or achieving social goals. Nor should we use
Section 5 to protect individual competitors.

Second, to impose the least burden on society and avoid reducing
businesses’ incentives to innovate, the FTC should challenge conduct as an
unfair method of competition only where (1) there is a lack of any
procompetitive justification for the conduct; or (2) the conduct at issue re-
sults in harm to competition that is disproportionate to its benefits to con-
sumers and to the economic benefits to the defendant, exclusive of the ben-
efits that may accrue from reduced competition.*

Third, in using our UMC authority, the FTC should avoid or minimize
conflict with the Department of Justice and other agencies.” We also should
always ask whether the FTC is the right agency to address the issue of con-
cern. Fourth, any effort to expand Section 5 beyond the antitrust laws
should rely on robust economic evidence that the challenged conduct is
anticompetitive and reduces consumer welfare.* Fifth, prior to using Sec-
tion 5, the FTC should consider addressing a competitive concern via its
many non-enforcement tools, such as conducting research, issuing reports
and studies, and engaging in competition advocacy.* Finally, the FTC must
provide clear guidance and seek to minimize the potential for uncertainty in
the UMC area, giving businesses a reasonable ability to anticipate before
the fact that their conduct may be unlawful under Section 5.%

38 ETC File No. 121-0081 (Nov. 26, 2012),
http://www.ftc.gov/sites/default/files/documents/public_statements/statement-commissioner-maureen-
ohlhausen/121126boschohlhausenstatement.pdf (statement of Commissioner Maureen K. Ohlhausen).

39 see Robert Bosch GmbH, FTC File No. 121-0081, at 2 (Nov. 26, 2012) [hereinafter Ohlhausen
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To conclude this recommendation, as | indicated in my Section 5
speech, | believe a policy statement on our UMC authority is necessary if
the FTC defines such authority expansively.*’ If this authority is limited to
addressing the occasional invitation to collude or information exchange
case, however, | do not necessarily see a need for a Section 5 policy state-
ment.

I1l. PROMOTE AGENCY TRANSPARENCY AND PREDICTABILITY

My final recommendation for the FTC’s next century—and, of course,
I reserve the right to add to this list at least through my term as a commis-
sioner—is for the agency to be as transparent and predictable as possible.
As | discussed earlier, transparency and predictability are crucial to main-
taining support for the FTC’s mission.

There have been a few matters during my current stint on the Commis-
sion in which | believe we have fallen short on these two important
measures. First, in July 2012, | opposed the Commission’s withdrawal of its
2003 policy statement on seeking disgorgement in competition cases.® |
expressed concern that by “moving from clear guidance on disgorgement to
virtually no guidance on this important policy issue” we were leaving those
subject to our jurisdiction without sufficient guidance about the circum-
stances in which the FTC will pursue the remedy of disgorgement in anti-
trust matters.*

I next raised concerns about transparency and predictability in the
Bosch® and Motorola Mobility>* matters, which involved fair, reasonable,
and non-discriminatory (“FRAND”) licensing commitments made on SEPs.
In my dissents in those two matters, | took issue with, among other things,
the lack of transparency and predictability that these decisions provided
patent holders and others subject to our jurisdiction.® In addition to con-

47 1d.at1.
48 gee Statement of Commissioner Maureen K. Ohlhausen
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predictability does not necessarily mean the agency reaches the same result
in the same market over time, particularly when the relevant facts change,
as they clearly did in the Office Depot/OfficeMax matter.

Transparency and predictability are important principles that should
also guide the agency’s efforts on the consumer protection side. An im-
portant component of such transparency and predictability is honoring our
previously issued policy statements. In the advertising substantiation area,
however, | have seen the beginning of a problematic retreat from our histor-
ical enforcement policy in this area. The FTC’s Advertising Substantiation
Policy Statement® dates back to 1984, and follows the doctrine first an-
nounced in the Commission’s 1972 decision in In re Pfizer, Inc.®® The
statement sets forth the requirement that advertisers must have a reasonable
basis for making objective claims before the claims are disseminated.®* Ad-
ditionally, advertisers must possess at least the level of substantiation ex-
pressly or impliedly claimed in the advertisement; thus, if an advertisement
makes an express claim, such as “tests prove,” “doctors recommend,” or
“studies show,” the substantiation must, at a minimum, reflect that stand-
ard.® This policy statement has stood the test of time and proved to be an
invaluable tool to the agency in assessing advertising claims. Equally im-
portant, it has provided guidance to industry on the types of truthful, non-
deceptive claims that can be made for products or services.

One of the goals of the Pfizer analysis is to balance the value of great-
er certainty of information about a product’s claimed attributes with the
risks of both the product itself and the suppression of potentially useful
information about it.®* Under such an analysis, the burden for substantiation
for health- or disease-related claims involving a safe product, such as a
food, should be lower because the risks to consumers from using the prod-
uct are typically lower.

Recent Commission orders, however, seem to have adopted two ran-
dom controlled trials (“RCTs”) as a standard requirement for health- and
disease-related claims for a wide array of products. For example, in In re
POM Wonderful LLC,* the majority determined that claim
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that is, they indicate that the product actually treats the disease.® Further, in
a number of recent settlements, the FTC has included the requirement of
two RCTs in its consent orders.®’

Requiring RCTs may be appropriate in some circumstances where use
of a product carries some significant risk, or where the costs of conducting
RCTs may be relatively low, such as for weight loss or for other conditions
whose development or amelioration can be observed over a short time peri-
od. My concern is that, given the expectation created by this series of orders
that two RCTs will be required to substantiate any health- or disease-related
claims for many relatively safe products, it seems likely that producers may
forgo making such claims about products, even if they may otherwise be
adequately supported by non-RCT evidence. For example, millions of con-
sumers follow the advice that potassium is especially important for preg-
nant women, and that eating a high-fiber, whole-grain diet is good for you.
That is very helpful information, but it has not been proven at the two RCT
standard level of substantiation. If the Commission demands too high a
level of substantiation in pursuit of certainty, it risks losing the benefits to
consumers of having access to information about emerging areas of science
and the corresponding pressure on firms to compete on the health features
of their products.®

At the Symposium, Tim Muris echoed these concerns, arguing that the
Commission has lost its way on advertising regulation.® Muris noted that
one of the most important things that Jim Miller did as FTC chairman was
to defend Kellogg’s during the 1980s, when the Food and Drug Administra-
tion threatened to shut down its claims that high-fiber cereals helped reduce

66 |d. at 35-36 (“[D]isease claims require proof of causation. . . . [A]nd as demonstrated by the
weight of expert testimony in this case, proof of causation requires RCTs.”).
67 See, e.g., GeneLink, Inc., FTC File No. 112-3095, at 4 (Jan. 7, 2014), http://www.ftc.gov/
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