
American Antitrust Institute  
Private Antitrust Enforcement Conference 

National Press Club, Washington, D.C. 
December 2, 2014 

Remarks of Commissioner Terrell McSweeny 
  

 Good evening.  Thank you, Rick, for that kind introduction. Thank you to Bert and to the 
American Antitrust Institute for the invitation to join you this evening.  Congratulations, Diana, 
on being selected as AAI’s next President.  As you know all too well, you have big shoes to fill.  
Bert, thank you also for your vision in founding AAI and your leadership of it for the last 16 
years.  
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“interstate trade commission.”3  Congress answered Wilson’s first call by passing the Clayton 
Act and his second by passing the FTC Act.   

Importantly, with Sections 4 and 16 of the Clayton Act, Congress explicitly introduced a 
private right of action for damages and injunctive relief, respectively.4  This expanded the private 
right of action within the Sherman Act to include all of the antitrust laws.5  The legislative 
history of the Clayton Act suggests that Congress intended to 
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patent” test, while others held that they were presumptively anticompetitive, prompting a “quick 
look” review.   

 This backdrop set the stage for the Supreme Court’s review of FTC v. Actavis last year.  
The Supreme Court’s Actavis decision was significant in confirming the harm to competition 
from reverse payment agreements.17  But it left it to the lower courts to structure the rule
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important and legitimate safety function, but they also have the potential to foreclose less 
expensive alternatives for customers by blocking access to samples needed by generic 
manufacturers to meet FDA requirements for approval.  Congress included language in the 2007 
FDA Amendments Act that stated that brand name drug manufacturers should not utilize the 
REMS program to impede generic competition,22 but it appears this conduct nevertheless 
continues.   

 Although the Commission has yet to file an enforcement action challenging this type of 
conduct, the agency recently submitted an amicus brief in a private action, Mylan v. Celgene, 
which is pending in the District of New Jersey.23  While the Commission did not take a position 
on the merits 


