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Judicial Functions of Administrative Agencies



edge of the field of Federal administrative law, has the difficult
position of arguing for a structure built upon a most unsound
foundation. The foundation of his proposed administrative
court consists largel



The latter proposals are embodied in recommended legisla-
tion which would change the rules of evidence and procedure
applicable to administrative proceedings, which would curtail
the opportunity of agency members to participate genuinely
in the decisions for which the agency must accept responsibility,
and which in practical effect suggest that an administrative
agency cannot function properly or fairly without a court look-
ing over its shoulder at each step taken. These legislative
changes suggested by the Hoover Commission Task Force, and
adopted in large part by the A B A , would m a k e it difficult ever
to complete an administrative proceeding against a party de-
termined to use every delaying action possible.

In m y opinion the administrative process is far from perfect.
Indeed, I have been one of the most severe critics within the
Government





increased costs. Parenthetically, it has been pointed out m a n y
times that the Federal Trade Commission is unique in Govern-
ment in that it has fewer employees in 1956 than it had in
1918.

The increase-in-efficiency argument makes no sense. The
Task Force objects to the handling by the Federal Trade C o m -
mission of its famous Cement Institute case, apparently criti-
cizing the Commission for having granted due process of law
to the respondents before it.

This case, selected as the piece de resistance by the Task
Force in its argument against the Commission, does not support
the Task Force position. In 1937, w h e n the Federal Trade
Commission was investigating the cement industry, the Presi-
dent of the United States directed the Attorney General to
investigate a similar problem in the steel industry. The Attor-
ney General after study of the problem reported to the Presi-
dent as follows:

The administrative and quasi-judicial remedies in the hands of the
Federal Trade Commission m a y be better adapted to the control of
the subject matter of this particular complaint than action by the
Department of Justice. The machinery of the court is not geared to
the handling of the social and economic factors necessarily involved;
and many persons and communities seriously affected cannot be parties
to a court proceeding under the Antitrust Laws. It appears therefore
that a problem is presented which can be more satisfactorily investi-
gated and dealt with through the more flexible remedies of the
Federal Trade Commission. ( White House Press Release, April 27,
1957.)

The Commission's Cement Institute decision was affirmed
by the Supreme Court.

Although the scparation-of-functions argument has been
thoroughly dealt with by M r . Freer in his recent article in the
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III.
The Task Force staff was equipped for its recommendations

neither by experience nor by study. A s a result, the errors
were many. A s to w h y such errors were adopted by the Task
Force itself and subsequently by the Hoover Commission, I
have no satisfactory explanation, but along with Robert Freer,
w h o has long been prominent in the Federal Bar Association
and w h o is a past Chairman of the Federal Trade Commission,
I feel that m a n y of the errors were unintentionally carried
forward.

The adoption of such errors by the American Bar Association
Special Committee is another matter. I cannot understand h o w
modern lawyers, interested in the best interests of their pro-
fession and of the public, can accept any proposal to weaken
or destroy the administrative process.

A special committee of the District of Columbia Bar As-
sociation recently made a study of the current Hoover C o m -
mission proposals with respect to the administrative law field
and, although unanimously approving generally the proposals
for improvement of the process, recommended that the District
Association defer action on the Specialized Courts. The two-
thirds majority report of the Committee cited as reasons for
its recommendation: lack of information as to considerations
which prompted the A B A Special Committee to single out two
agencies out of nine for specialized court treatment; the lack
of documentation motivating the Task Force recommendations;
necessity of studying the 1910 Commerce Court shortcomings;
alarm at the growing tendency toward specialized bars; and
the possibility that other Hoover proposals for improvement of
the administrative process would achieve the desired end short
of the more drastic proposal for an administrative court.

The Committee's majority report was approved by the Dis-
trict of Columbia Bar Association after spirited debate on the
merits.

The Special Committee of the A B A recommends that the
Federal Trade Commission be dismantled because its "admin-
istrative action is in essence not regulatory but adjudicatory in
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the judicial sense." In fact the Task Force indicated that the
sound administration of the Federal Trade Commission of its
assigned duties was



most charitable attitude, misguided. I find it difficult to be
charitable, and it is m y o w n personal conclusion that the Fed-
eral Trade Commission was a cold-blooded selection by the
Hoover Commission Task Force staff and the A B A Special
Committee as the agency which should first be sacrificed. In
m y opinion the choice was made on the basis of two principal
considerations: (1) the Federal Trade Commission has a large
measure of quasi-judicial work to which it increasingly has
applied accepted judicial standards of due process; and (2) the
Federal Trade Commission has no separate, organized special-
ized bar which could be expected to rise to its defense in the
Congress and elsewhere.

The arguments presented to you by m y learned opponent
are old ones, despite his protestations to the contrary. The



as not being in accord with our legal traditions. However, Con-
gress decided that the people of the country needed adminis-
trative law despite the fact that it might not be in accord with
what the minds of some lawyers demanded. This is 1956. W h a t
is n o w more "traditional" anyway, the " n e w " administrative
court or the Interstate C o m m e r c e Commission, founded about
70 years ago



that the bar should aid in elimination of such delay, as it n o w
is doing with respect to the same problem in the courts.

These examples of advantages of the administrative process
only begin to tell the story. They show some of the reasons
for the growth of the administrative process. T h e process is
not a rival of the courts, although the proponents of the admin-
istrative court present that picture. T h e courts do not consider
us competitive, nor do w e consider ourselves to be rivals of the
judicial system. In fact the courts provide the judicial review
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