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SCOPE OF FEDERAL TRADE COMMISSION ORDERS
IN PRICE DISCRIMINATION CASES

By

E A R L W . K I N T N E R *

I embrace the opportunity to discuss one of the Federal Trade C o m -
mission's most difficult problems before this informed group. I a m
honored to share the platform with Edgar Barton, to whose keen mind
and persuasive presence I a m no stranger. In fact, w e have recently
exchanged ideas on this very subject before a different forum—the
Court of Appeals for the Seventh Circuit.

Before getting on with the subject, I must say a word about m y
limitations. A s an employee of the Commission, I a m not authorized
to speak for it. T h e point of view and opinions that Iy avoid that

temptation and address myself generally to the problems the C o m m i s -
sion faces in formulating cease and desist orders in price discrimina-
tion cases. Furthermore, I shall avoid discussing the terms of any
specific order, as the myriad factors involved in
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T h e National Lead case is perhaps most important from the point
of view of conspiracy orders, but it again reaffirms the Siegel doc-
trine that the Commission’s judgment in fashioning orders is not to
be interfered with unless it is arbitrary or clearly wrong.

T h e Nichoff case, which is of very recent vintage, held that it is
for the Commission to decide whether its order against one m e m b e r
of an industry ought to be held in abeyance until the Commission has
also proceeded against other members of the industry. This case
focuses attention upon the possibility that in some types of situations
the Commission might find it advisable to set the effective dates of
orders so as to avoid putting any particular m e m b e r of
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I fully appreciate that Justice Jackson, dissenting in the Ruberoid
case, took the
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spondent discharges the burden of proving that the discrimination
in those areas was only an aberration of a non-discriminatory pric-
ing system.

In any event, Commission orders in the secondary line cases are,
at least in one sense, inherently limited in area. This is so because
they prohibit price discriminations only between competing cus-
tomers. Therefore, the area of effectiveness with respect to any
pair of competitive customers would be that area in which they
compete.

Still another difficult problem that w e must consider is that of
fairness among the competitors in industries in which all of the
sellers or many of them are 92
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each such situation and sometimes strike a balance between the con-
flicting interests of the consuming public and competitors in the
industry. This will not always be an easy task, but it is a necessary
one.

Primary line cases are less diverse and less numerous than second-
ary line cases, but they present an even tougher problem of order
drafting. Here w e are not concerned with the adverse effects of a
price discrimination upon buyers, but rather upon competitors of the
seller.

The typical primary line case involves a large seller w h o injures his
smaller competing sellers by discriminating among his o w n
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to monopoly and outside the protection of the provisos to Section
2(a) of the Clayton Act.
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I a m sure that you will appreciate from the examples I have given
that drafting orders in price discrimination cases is not an easy job.

In concluding m y remarks, let m e repeat again that it is always
the aim of the Federal Trade Commission to fashion an order that
will effectively stamp out the illegal practice and, at the same time,
be fair to all parties concerned. I a m frank to admit that w e have
not always been satisfied with the results of our efforts.

The Commission does not adopt the intransigent attitude of Lewis
Carroll's H u m p t y D u m p t y that "when 1 use a word . . . it means
just what I choose it to mean—neither more or less." Rather, the
Commission is willing to be shown its errors and is anxious to draft
orders that all m a y understand and obey.

Let m e emphasize, however, that you lawyers w h o represent the
business community also have an obligation. Congress laid down
the Robinson-Patman Act a long time ago. Y o u will agree that
there is no indication that it will be repealed. It is here to stay.

Carping and destructive criticism will be of no avail to your clients.
It is your duty as lawyers, just as it is our duty as administrators,
to see that the business community bides by the Robinson-Patman
Act. W e need your help, including your thoughtful suggestions on
the drafting of fair and effective orders, to accomplish this. T o the
extent you and your clients cooperate, voluntary compliance will re-
place costly and troublesome litigation. Everyone concerned will
benefit from that.


