
n you will want to know what is expected

of you, what you can accomplish, and how to keep out of trouble with the
local gendarmes. You will find that the legal rules of behavior for a
trade association are not clear-cuto The definitions and specifications
in the antitrust field are not as exact as in your own blueprints„ Some
activities of trade associations are clearly prohibited by law; other
activities are unquestionably accepted and encouraged by the government,,
In between, lies a large dismal no-man's-land in which it cannot be said
categorically that an activity is unlawful or lawful, black or white„ We
will explore these dim regions today and try to map them in at least a
general way.

First you should become acquainted with some of your ancestors. In
some respects you can be considered to be direct descendants of the "gild
merchant* or market gild of medieval Englando Some of the earliest gilds
were brotherhoods of knights or thegns, who presumably gathered over muttor
and ale, for lively discussions of jousting. As towns began to grow up,
and trade becamee from home to

a fair held in a distant town,, Without the privileges of the charter^ the
visiting merchant would be subjected to a toll by the other tovno In the
charter to the men of Gloucester the King sayss

"And if any one in our whole land takes toll from the men of
Gloucester of the gild merchant, and shall refuse justice, the
sheriff of Gloucester or the reeve of Gloucester shall for this
take
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As members of a trade association, you will be vitally concerned
with two federal statutes: the Sherman Act and the Federal Trade Com-
mission Act. Under the Sherman Act a "combination . . . or conspiracy
in restraint of trade* is unlawful. The Federal Trade Commission Act
forbids "unfair methods of competition.11 An unfair method of competition
may be something less than a conspiracy in restraint of trade. Since
both statutes are purposely broad, they do not throw much light upon
what particular activities of a trade association are legal. However, by
looking at the court cases which have involved trade associations in the
past it is possible to glean some information from the activities that
have been held unlawful.

1. Purposes of the trade association

If a trade association is organized for an illegal purpose (such as
to fix prices, to eliminate competition, etc.), its price-reporting activi-
ties are likely to be found illegal.j>/

2. Lawful activities

A trade association which has no illegal intent reasonably may expect
to carry on, without government interference, activities such as health
and safety programs, general publicity campaigns, and research programs.
Some problems may grow out of a research program unless the results of
the research are made available to all competitors on reasonable terms,
whether or not they are members of the association.

3. Msmbers

It may be dangerous to exclude certain companies in an industry
from membership in an association which covers the same business activity
for some benefits are bound to accrue only to members, and non-members
might be injured.6/ On the other hand, it may be unwise to include manu-
facturers, wholesalers and retailers in a single association, since this
offers opportunity for vertical price-fixing.7./

A. Unlawful activities

These include:

a. price-fixing.
b. limiting production,,
c. deciding what will be produced.
d. allocating production, geographically or otherwise.

' e. allocating markets, geographically or otherwise.
f. excluding certain customers from buying any product.

5. Activities which may be lawful or unlawful

When an industry appears to have uniform prices, unusually high
prices, a scarcity of certain products, or some other sign of agreements

5/Sugar Institute. Tnc v. United States (1936) 297 U.S. 553.
6/Associated Press v. United States 326 UOS. 1 (194-5).
7/Advertising Specialty National Association.l 297. 553e opportunity
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b. Closely related to price-reporting is the collection of other
data on costs, production, markets, and similar statistics. Such in-
formation may be exchanged lawfully under certain circumstances. It
is advisable to have the information widely distributed and easily avail-
able to all interested persons on reasonable conditions.12/ No statistics
should be compiled as to individual companies. If individual companies
decide to act upon the information supplied, i.e. to increase or decrease
production, change procedures, etc. such action would be lawful as long as
it was apparent that there was no concert of action among various com-
panies. One case held that the distribution of uniform freight rate
schedules was one element in an illegal combination to fix prices, 13./ yet
in other cases distribution of freight rate books was held to be legal.14/
Uniform costing procedures which are used in order to fix the ultimate
price to the consumer are, of course, unlawful, but if the costing pro-
cedure may be rejected by an individual member it may be lawful. When the
result of a uniform costing procedure means a substantial saving to an
individual member, it may require a crystal ball to determine whether
adoption of the procedure by all the members is the outcome of individual
choice or the result of tacit joint agreement.

c. A third activity which may or may not be lawful is standardization.
In an industry where products tend to be alike in quality, the antitrust
hazards aree o o tha1lt
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violating the antitrust laws? There was a time, not too long ago, when his
attorney would advise him to resign from the trade association and to stay
away from the meetings. Today resignation does not bring about an automatic
immunity from antitrust prosecution laws even if you resign from the asso-
ciation. 28/ Your safest course is to insist that your association retain
able counsel and an able Secretary or


