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According to my private instructions tonight, I am to speak briefly,
forthrightly, and authoritatively about current antitrust problems of exclu-
sive dealing. These are the simple instructions of diabolic mind.iTj0.000 Tc(e) Tj-0.i(c) Tj-0.413 Tw-
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sparingly, and to the extent that exclusive practices may be attacked under
the Federal Trade Commission Act, I am prepared to accept Justice
Frankfurter's statement in Motion Picture Advertising Service /~FTC v. Motion
Picture Advertising Service Company. 2>hU U.S. 392 (1953) / that Clayton Act
Section 3 is an expression of policy underlying Section 5 of the Federal Trade
Commission Act.

Section 3 outlaws leases or sales

on the condition, agreement or understanding that the les-
see or purchaser thereof shall not use or deal in the
goods, wares, merchandise, machinery, supplies, or other
commodities of a competitor or competitors of the lessor,
or seller, where the effect of such lease, sale, or con-
tract for sale or such condition, agreement or understand-
ing may be to substantially lessen competition or tend to
create a monopoly in any line of commerce.

Although the section enumerates no specific practices, it is designed to
attack two broad categories of restrictive agreements; so-called
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from access to the buyer's or lessee's market. "Full-line forcing" in which
an entire line of the seller's or lessor's products may be bound together by
agreement is a variant of the tying sale; "requirements" contracts whereby
the buyer or lessee agrees to take all or a specified amount of a product
exclusively from a seller or lessor are a type of exclusive dealing agree-
ment.

Although the illegality of both tying and exclusive arrangements under
the statute are conditioned upon a showing that the practices' effect "may
be to substantially lessen competition or tend to create a monopoly in any
line of commerce," the courts have developed different standards of legality
for each. This is, I suppose, an unassailable hornbook conclusion, although
I would add it is my own impression that the different standards have a
rather unnerving tendency to differ in different ways at different times.

Since I am allowed to draw my own ground rules, I am inclined to abbre-
viate the discussion of tying contracts. There are still problems in this
field, but they are clearly less pronounced, or, at least, less fashionable
than in the neighboring area of exclusive agreements. I take it that most
authorities are willing to accept the "perceptible pattern of illegality"
which the Supreme Court traced in Times-Picayune v. U. S. ̂ 345 U.S. 594.
(1953)_7 through its earlier decisions in United Shoe Machinery Corp. /25B
U.S. 451 (1922)_7 FTC v. Sinclair Refinery Company /26l U.S. 463 (1923) 7.
International Business Machines Corp. v. U. S. /298 U.S. 131 (1936)_7, and
International Salt Company v. Uo S. (332 U.S. 392 (1947)_/, to produce the
rule that:

When the seller enjoys a monopolistic position in the market for
the "tying" product, or if a substantial volume of commerce in the
"tied" product is restrained, a tying arrangement violates the ...
standards expressed in § 3 of the m o s  o 2 substantias volum o commerc i ths"tied product-

 problem
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Most of the present-day exclusive dealing problems swirl around the now-

legendary decision of the Supreme Court in the Standard Stations case.
/Standard Oil v. U. S. 337 U.S. 293 (1949)_7. Writing elsewhere I have re-
ferred to the "internal enigmas" of Standard Stations. On the whole, I con-
sider this a restrained characterization. In Standard Stations, it
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decisions indicate a disquieting reversion to per se theories. Perhaps ap-
ropos is the statement of one commentator last week in Washington that per se
rules, like the old Bolsheviks, are coming back.

In Dictograph, exclusive-dealing contracts binding some 22 per cent of
the nation's premium hearing-aid dealers were held yiolative of both Section
3 of the Clayton Act and Section 5 of the Federal Trade Commission Act.
Dictograph was one of the nation's three largest producers of hearing aids.
The accounts frozen to Dictograph's products constituted the "best market"
for hearing aids. The Commission found Section 3's test of competitive in-
jury met "where one of the largest^jproducers in the field has tied up a sub-
stantial portion of the established detail outlets with exclusive dealing
contracts and where the contracts not only tend to foreclose a substantial
portion of the market to respondent's competitors, but also deny competitive
opportunities to sell competing brands. On appeal, Dictograph was affirmed
by the 2d Circuit in what I have elsewhere labeled "a curiously dated opin-
ion," and what the Attorney General's Committee bemoaned as "reverting to a
rigid per se rule,," Yet the court's reasoning is less than totally com» ?•'.
pelling. It is uncertain from the shifting language whether the decision :•
rules out any economic inquiry into market effects or simply "elaborate
economic inquiry" in the case of a dominant producer, or merely a "Sherman
Act type of inquiry into all economic factors in every Clayton Section 3
case." (Emphasis added) It is my own feeling that Dictograph need only be
read as a verbally intricate affirmance of the proof standard there used by \
the Commission. And certainly neither that decision nor Anchor-Serum, which
is also capable of per se implications, can be read to repudiate the
Commission's own standard of proof. So construed, discretion as to the ex-*
tent of economic inquiry properly repTj0.000 Tc()) Tj4.8116c( S) T00 rg26.6s417 Tw-73i7f
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