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It is a real pleasure—and a challenge—to appear before you today,*
Your industry is not just a vigorous and enterprising one, it is an indispen-
sable foundation stone of our national prosperity and, indeed, of our national
well-being. Moreover, from Government's vantage point, you represent a dy-
namic and aggressive industry whose influence and ideas pervade the whole
field of trade regulation. The voice of the drug industry is strong and ar-
ticulate and no man can purport to be informed in this often-confused, always
complex field unless he listens with care to your conscientious views.

Therefore, a speaker on the subject of trade regulation must recognize,
lest he look a little foolish, that he faces a most knowledgeable and sophis-
ticated audienceo I don't expect there is anyone in local druggist two bushels of feed corn for a year's supply of

mustard plaster.

My topic "Current Developments in Trade Regulation" is broad enough for
me to begin by hedging just a bit,,

"Trade regulation," as I am sure you know, is fairly synonymous with
"antitrust11 and the terms are for the most part used interchangeably. With
the exception of 'certain specialized industries—communications, transporta-
tion, aviation, for instance—our trade regulation laws and antitrust laws are
administered by the Antitrust Division of the Department of Justice and by the
Federal Trade Commission„ The two agencies bring to trade regulation comple-
mentary methods of attacking restraints of trade: the Department of Justice
via the courts, the Federal Trade Commission via the more flexible administra-
tive process, by which I mean a self-contained procedure for investigation,
trial and adjudication of charges before a single administrative tribunal with
the defendant, or respondent as we call him, guaranteed the safeguard of full
court review of the administrative agency's action.

With your permission, I am arbitrarily going to limit myself today,
largely, though not entirely, to recent developments involving the Federal
Trade Commission,, I would addj, however, that to the extent that there have
been significant recent developments in the policies of trade regulation at
the Federal Trade Commission similar policy developments have occurred at the
Department of Justine„

Let me start with a few basic definitions. I have found that with large
segments of industry, the Federal Trade Commission is variously thought of as
a set of anonymous bureaucratic initials, an undefined nemesis, or a necessary
but largely mystifying nuisance„

*The opinions expresssis,
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But antitrust and competition are partners in progress. Hostility be-
tween Government and business, no less than restraints of trade,corrodes the
finest workings of our economy. I think it no secret that at times in our
history precisely that sort of unnatural tension between public and private
forces has inhibited the fullest expression of our competitive potential.

And so I would say that the dissipation of any vestige of this hostile
state of mind in favor of a genuine, yet never naive, respect for business,
has been the benchmark and inspiration of recent developments in trade regula-
tion.

At the Federal Trade Commission, this new state of mind has meant many
things. A new Bureau of Consultation with rank equal to other basic com-
ponents of the Commission, has been established to aid businessmen volun-
tarily to comply with the lawo Somewhere in its long history the Commission
had lost sight of Woodrow Wilson's wise counsel that "businessmen desire some-
thing more than that the menace of legal process be made explicit and intelli-
gible. They desire the advice, the definite guidance and information which can
be supplied by an administrative body.11

Through the Bureau of Consultation, the Commission offers business real,
and we hope, sound advice, not grudgingly given as if these were trade secrets
spilled to some future opponent but rather with the sincere intent of fore-
stalling unnecessary and perhaps unwitting violation of the antitrust laws.

This emphasis on voluntary consultation has taken particularly compelling
form in the establishing of an entirely new Division of Small Business, to
counsel the small businessman in what some contend are the inscrutable ways of
the Commission and to advise him in matters relating to the laws administered
by the Commission,,

Parenthetically I might add, the work of the Small Business Division is
in harmony with an over-all, continuing effort on the part of the Commission
and this Administration to encourage and stimulate the growth of small busi-
ness. The Commission recognizes fully the indispensable contribution of small
business to the vigor and imagination of our competitive system. As the
President's Cabinet Committee on Small Business has only recently stated:
"The vitality of the American economy has depended in the past, and may be ex-
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of time to try their cases to the bitter end once they had decided to con-
test Commission charges, can now toss in the towel at any point and offer to
take a consent order having the full force of a contested order, but effect-
ing obvious saving in time and expense both to the respondent and to the
Government.

Over all, I believe, this new state of mind in Washington—the healthy
balance, of hard-hitting enforcement with sincere encouragement of voluntary
law compliance—has raised the Federal Trade Commission and its mission of
trade regulation to a new high in public acceptance and in effective regula-
tion.

Ill

And now, if I may, I should like to switch from these abidingt
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or between producers, or between wholesalers, or between brokers, or between
factors, or between retailers, or between persons, firms, or corporations in
competition with each other."

And so, although we say as a general rule that fair trading is exempt un-
der the antitrust laws, it is fairly evident that in certain competitive con-
texts, for instance where it amounts to horizontal price fixing, it may and
will be attacked under the antitrust laws.

v. ' This is precisely what happened in the McKesson & Robbins case last June.
There the Supreme Court read the horizontal price-fixing provision of the
Guire Act to bar fair trade
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the wholesale level. The Court's bar was on fair trade contracts with inde-
pendent wholesalers in competition with the manufacturer.

In practice, I suppose, this will knock out much if not most of the
wholesale fair trade by such manufacturers in your industry, (indeed the
elimination of wholesale fair trade by McKesson & Bobbins alone will succeed
in doing this.) Yet, I submit that a manufacturer, wholesaling only in se-
lected markets or on a selected regional basis, may still enter into whole-
sale fair trade contracts in other areas competitively insulated from his own
wholesale operations. This was frankly conceded by the Department of Justice
in its brief to the Supreme Court where it stated, "the only manufacturers
that would be affected by a decision invalidating such agreements are those
who distribute their products both through their own selling organization and
through independent outlets, and even then only to the extent that the manu-
facturers ' own selling organization is in competition with the independent
outlets."(Emphasis added,)

Now, what about wholesale fair trade by direct-indirect selling manufac-
turers (by which I mean manufacturers who have no formalized wholesale opera-
tions as does McKesson & Robbins but who sell directly to specified retail
accounts while at the same time continuing to do some and probably the bulk
of their distribution through independent wholesale outlets). It is my under-
standing that a number of direct-selling drug manufacturers have interpreted
the Supreme Court's decision to bar their fair trading at wholesale and are
now in the process of jettisoning their wholesale fair trade programs with
all deliberate speed, I would not characterize such cautious retrenchment as
either unwarranted or unwise. Yet even here I would suggest there are limits
to the breadth of the Supreme Court's ruling.

In its argument before the Supreme Court, the Government squarely chal-
lenged the propriety of wholesale fair trading by direct-selling manufac-
turers—and the Court refused to pass on the question,, Noting that the
Government had claimed wholesale fair trade permitted the manufacturer (I am
quoting now) "to undersell the independent wholesalers when dealing with
large retailers directly through its manufacturing division," the Court
stated, "we need not concern ourselves with such speculation," Now as the
lawyers well know, this kind of language can mean something.—or nothing.
But so long as the Court has not spoken the question is technically open.
Here are a few additional thoughts.

Certainly so far as wholesale operations competitively remove from the
manufacturer's own direct sales are conc-erned, the Supreme Court's decision
woulde
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With all of this, there may be some direct selling manufacturers who
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In other proceedings, again involvin
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