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Dear Sir or Madam:   

This comment is respectfully submitted in response to the call for comments on proposed 

amendments to 
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I support the goals behind DOD’s efforts to implement strong consumer protections for service 

members.  Because changes to the MLA are likely to have a significant impact on credit availability 

for service members in terms of the quantity, quality, variety, and prices of consumer credit, it is 

important to fully consider the full economic costs and benefits of any such change.  This comment 

is intended to highlight some of the pertinent economic work on the economic impact of regulation 

restricting the availability of consumer credit which should inform attempts to craft any 

amendments to the MLA, but in particular, the proposed amendment expanding the existing 

regulation to cover a broader range of closed-end and open-end credit products.4   

DoD tailored the scope of the MLA’s coverage with the economic consequences of 

regulation restricting the availability of consumer credit in mind, and acknowledging the potential 

for more broadly applicable regulation to “adversely affect credit availability.”5  DoD’s sensitivity 

to the potential unintended consequences and unknown impact of broader resrtictions upon the 

availability of consumer credit are also evident in its efforts to obtain and analyze additional data 

regarding the nature, scope, and prevalence of credit products offered or extended to service 

members and their families, as well as the consumer impact of those proposed changes.6   

The economic consequences of regulation restricting access to consumer credit are well-

documented and have been the subject of rigorous research and investigation.  Much of the 

economic literature focuses upon the economic consequences of usury laws and rate caps on 

                                                                                                                                                                  
Joshua D. Wright, The Antitrust/Consumer Protection Paradox: Two Policies at War with Each Other, 121 Yale L.J. 
2216 (2012); and Joshua D. Wright, B and Economics, Paternalism, and Consumer Contracts: An 
Empirical Perspective, NYU Journal of Law & Liberty 470 (2007).  I also served as Co-Editor of the Supreme Court 
Economic Review and a Senior Editor of the Antitrust Law Journal.  I received a J.D. from UCLA in 2002, a Ph.D. in 
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specific consumer credit products, including credit cards.  Other recent studies focus upon 

alternative credit products such payday loans, auto-title loans, and other products that might be 

covered under a broadened MLA.  Any decision to restrict or to expand consumer access to credit, 

including alternative forms of credit, ought to fully consider both any potential benefits and costs to 

consumers of those changes.  While not intended to provide an exhaustive view of the relevant 

economic literature focusing upon the consequences to consumers of regulation restricting access to 

various forms of credit, it is my view that totality of the evidence strongly suggests that further 

restrictions may cause serious harm to service members.    
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consumer demand for credit: thus, stricter interest rate ceilings imposed upon consumer credit have 

been associated with a growth of illegal loan sharking operations, often provided by organized 

crime.  For example, a 1968 Senate Report concluded that loan-sharking was the second largest 

revenue source of the mafia at that time.11  Finally, by segmenting credit markets and making 

product pricing more complex and less transparent, usury restrictions may actually lead to higher 

prices for consumers than would otherwise prevail.
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forms of alternative lending exacerbate financial distress for at least some consumers.17  However, 

there is also ample evidence that restrictions upon access to consumer credit – including payday 

loans and other alternative lending products – can have serious negative consequences for 

consumers.  For example, studies find that, on average, access to payday loans and other products 

help consumers smooth negative expenditure shocks, avoid more onerous forms of credit, alleviate 

financial distress, and increase job retention.18  The evidence suggests that some consumers will 

face adverse consequences if these forms of credit are restricted.19  Policymakers must carefully 

weigh the costs and benefits of further restrictions before implementing them in order to ensure that 

the costs to consumers, service members in this instance, do not outweigh any benefits.   

The DoD’s proposed rule is especially susceptible to unintended consequences that may 

outweigh any potential benefits to service members.  Most notably, the DoD proposal excludes 

bank overdraft protection from its regulatory scope, yet researchers have consistently found that 

overdraft protection is a close substitute for payday lending for consumers.20  Eliminating access to 

                                                 
17 Dennis Campbell, Francisco de Asis Martinez-Jerez & Peter Tufano, Bouncing Out of the Banking System: An 
Empirical Analysis of Involuntary Bank Account Closures, Working Paper, Harvard University (December 3, 2008); 
Paige Marta Skiba & Jeremy Tobacman, Do Payday Loans Cause Bankruptcy?, Vanderbilt Law and Economics 
Research Paper No. 11-13 (November 9, 2009); Brian T. Melzer, The Real Costs of Credit Access: Evidence from the 
Payday Lending Market, The Quarterly Journal of Economics (2011) 126 (1): 517-555.  
 
18 Scott Carrell & Jonathan Zinman, In Harm's Way? Payday Loan Access and Military Personnel Performance, The 
Review of Financial Studies (2014); Jonathan Zinman, Restricting Consumer Credit Access: Household Survey 
Evidence on Effects Around the Oregon Rate Cap, 34 (3) Journal of Banking & Finance 546 (2010); Dean Karlan & 
Jonathan Zinman, Expanding Credit Access: Using Randomized Supply Decisions to Estimate the Impacts, Review of 
Financial Studies, 23 (1) Society for Financial Studies 433 (2010); Bart J. Wilson, David W. Findlay, James W. 
Meehan, Charissa P. Wellford, & Karl Schurter, An Experimental Analysis of the Demand for Payday Loans (April 28, 
2010); Adair Morse, Payday Lenders: Heroes or Villains? (January 2009); Donald P. Morgan and Michael R. Strain, 
Payday Holiday: How Households Fare After Payday Credit Bans, Federal Reserve Bank of New York Staff Reports, 
No. 309, (November 2007, revised February 2008).   

19 Kelly D.  Edmiston, Could Restrictions on Payday Lending Hurt Consumers?, Federal Reserve Bank of Kansas City 
Economic Review 31, 51 (First Quarter 2011) (describing costs that restrictions upon payday lending are likely to have 
for consumers in low-income counties or consumers with lower credit standing who are forced to substitute to more 
costly sources of credit).  
 



7 
 

payday lending also leads consumers to substitute to late bill payments or to bounce more checks.21  

Yet, while payday lending is obviously expensive, both overdraft protection and bounced check fees 

often exceed the cost to consumers of payday loans.22  In fact, a recent Wall Street Journal article 

identified several banks located near military bases as deriving an unusually large amount of their 

revenues from overdraft and other fees and specifically identified the effects of the MLA as driving 

an increase in the use of overdraft protection by service members.23   

In conclusion, I commend DoD’s efforts to provide the most effective protections to service 

members and hope that this comment assists the DoD in formulating the most appropriate approach 

to achieving this goal.  I appreciate your consideration of this comment and if you have questions or 

seek additional information, please contact my attorney advisor, Beth Delaney, at (202) 326-2903.

     

 

                                                                                                                                                                  
 
21 See Donald P. Morgan, Michael R. Strain & Ihab Seblani, How Payday Credit Access Affects Overdrafts and Other 
Outcomes, 44 Journal of Money, Credit & Banking  519 (2012) (finding that prohibiting payday lending leads to 
increased bounced check revenues at banks); Jonathan Zinman, Restricting Consumer Credit Access: Household Survey 
Evidence on Effects Around the Oregon Rate Cap, 34 Journal of Banking and Finance 546 (2010) (finding elimination 
of payday lending led consumers to greater use of overdraft protection and late bill payments). 
 
22 See Brian T. Melzer & Donald P. Morgan, Competition and Adverse Selection in a Consumer Loan Market: The 
Curious Case of Overdraft vs. Payday Credit (Dec. 2, 2009) (unpublished manuscript), available at 
http://www.clevelandfed.org/research/conferences/2010/9-9-2010_household-finance/melzer_morgan_2_16_2010.pdf. 
 
23 Mark Maremont and Tom McGinty, 
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