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About the time of each national election there springs up an agitation
for the repeal or1 a general overhauling of the antitrust laws. The clamor
has been increasing in intensity in recent years, and never was so great as
at the present time. The financial and trade journals are thundering edi-
torially for the scalp of the Sherman Law. Their columns are crowded with
articles and addresses by experts and pseudo-experts advocating a "modern" or
"enlightened" policy towards business. The mails are heavy with monographs,
brochures and just plain pamphlets proposing new policies and methods of
regulation. And the publishers of news letters and Washington's fifty-seven
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language may seem it is but a paraphrase of the speeches of statesmen venerat-
ed for their balance and vision, and illustrates the extremes to which even
the most conservative may be moved in inveighing against any threat to the
national ideal of liberty, which has its foundation in the economic independ-
ence of the people.

It must be remembered that the trusts which gave rise to the basic anti-
trust law were npt organized to promote efficiency, effect economy, or
achieve integration. They were organized on a scale that was huge and were
financed in a
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It is on the proper interpretation of the words "•unfair methods of com-
petition" that the ultimate reconciliation of the proper needs and aspira-
tions of business with the law depends. The Commission has, and was intended
to have, a wider field of usefulness than the mere prosecution of individuals
and concerns for the use of unfair competition. Also it is clear that the
language of the statute is not to be limited to common law definitions. It
is the formula whereunder the Commission may and does cooperate with industry,
through the trade practice conference procedure, in writing codes of ethics
which are "bringing about that degree of proper and desirable stabilization
compatible with American institutions and ideals. In this way the Commission
is making good the prediction of the late Senator Cummins in a speech in the
Senate on September 7 , 1914:

"I predict that in the days to come the Federal Trade Commis-
sion and its enforcement of the section with regard to unfair com-
petition will be found an anchor for honest business. I believe it
will introduce a stability in business that hitherto has been un-
known. I believe it will restore confidence among those who are
conducting their affairs honestly and uprightly. I believe it will
be found to be the most efficient protection to the people of the
United States that Congress has ever given the people by way of a
regulation of commerce, and that it will rank in future years with
the antitrust law; and I was about to say that it would be found
still more efficient in the creation of a code of business ethics
and the establishment of the proper sentiments with regard to busi-
ness morals."

A trade practice conference is authorized by the Commission on the appli-
cation of a substantial part of an industry, usually made through their trade
association. The industry is thereby enabled to write its own code of ethical
and economic practice, subject to approval or rejection by the Commission in
the public interest. Resolutions aimed at practices illegal per se are plac-
ed in Group I, and the Commission undertakes to enforce compliance therewith
by proceeding against all violators, whether they have subscribed thereto or
not, under Section 5 of the Trade Commission Act. Resolutions placed in
Group II are aimed at practices which have not heretofore bean hald unlawful
by the Commission or the courts. The secret violation of such a resolution
by one who has openly subscribed thereto, and has led his competitors to be-
lieve that he will observe the same, will result in a proceeding by the Com-
mission on the ground that such secret violation is in and of itself an
unfair method of competition.

Thus these codes for the strengthening and uplifting of American indus-
try arc made enforceable in every particular save one. The Commission has
not yet undertaken to enforce resolutions of the character included in Group
II against a recalcitrant minority who will not subscribe thereto.

The absence of means for the enforcement of Group II resolutions against
non-subscribers has proved a serious stumbling block to the efforts of many
industries at self-regulation. Thus the manufacturers of knit underwear at a
recent conference declined to adopt resolutions fixing standards for the wool
content of "part wool" garments because they could not be assured of protec-
tion against the competition of the low-content manufacturers. Thus a grave



_ 5 -

question is presented as to whether codes of ethics for American "business are
to be written by a progressive majority, or by a reactionary minority. For
it often happens that a recalcitrant 15 or 10 per cent of an industry, seek-
ing and obtaining a competitive advantage by persisting in practices which
the majority have proscribed, eventually bring all down to their level, and
in this way praiseworthy effort
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or branch of the industry in question, or on the public. And it is founded
on the conception that the minority has no greater right to impose its will
on the majority and on the public, "by standing in the
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of the Clayton Act exists as a nuisance law in that it is


