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It is most gratifying that the National Industrial Conference Board,
with its distinguished membership, its highly trained experts and its
splendid record of accomplishment in industrial research, has turned its
attention to the timely and important subject of the antitrust laws and
the method of thsir enforcement.

My purpose will be to point out some of the prevailing misconcep-
tions regarding the purpose and effect of the antitrust statutes; to
suggest the advisability of careful scientific investigation

and the formulation of a definite program before the matter is
put in the channels of political action; and, finally, to suggest, by
way of warning, some of the alternatives to a complete abandonment of
the competitive system which the antitrust laws prescribe.

It is essential to a study of the antitrust laws that there should
be an accurate understanding of the purpose of those laws fand of their
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The Sherman Law should not be judged save in the light of the
circumstances surrounding its enactment and the evils at which it was
aimed. It was passed at a time when industrial combinations were grow-
ing at a rate which seemed even to the most conservative to threaten the
economic structure of the country. Publicists not given to exaggeration
predicted that the time was not far distant when each industry would
come under the control of a single corporation, and all such corpora-
tions would be merged into a huge super-combination, which would
dominate the business of the United States.

The combinations then being formed and which were the target of the
act, were not the products of an orderly davelopment and expansion of
business. They were for the most part imposed on the industries affect-
ed by outsiders who were inspired mainly by the prospect of stock-jobbing
commissions and promotion feos. Prosperous and self-sufficient units
were placed under a common corporate control, wholly without regard to
considerations of operating efficiency. Capitalisation had no relation
to investment, and it was a commcn thing to take over plants paying
exaggerated prices therefor in the preferred shares of the combination,
and to issue an equr.1 amount of common stock as bonus or for the pro-
moters to unload on a hopeful public.

Those great combinations, as soon as formed, turned their attention
to the extermination of suc



- 3 -

Confining the discussion to corporate mergers with which this
symposium is concerned, it is enough to say that the Supreme Court has
twice ruled that the Sherman Law does not prevent the mere bringing to-
gether of previously competing units, even where the resulting combina-
tion acquires in the neighborhood of fifty percent of the industry
represented, provided this control is not exercised to oppress or extort.

Not only is the Sherman Law not dedicated to the perpetuation of
destructive and wasteful competition, but the Federal Trade Commission
Act, which is an integral part of the antitrust legislation, is specific-
ally aimed at unfair methods of competition. The full value of this
provision, which for a long time was given a purely negative application,
is just being realized under the recent expansion cf the trade practice
conference procedure of the Commission. This procedure affords the
opportunity for industry to practice self-regulation by prescribing its
own rules of fair play and sound practice, with the Commission as arbiter
of differences between the several branches cf industry and as protector
of the public. Under this procedure some forty industries have adopted
and put into effect codes of fair and economic practice with the assur-
ance that since their resolutions were approved or received by a public
agency they were not transgressing the law. This procedure is too new
to have received the attention it deserves, but it has done more than the
combined decisions of tho courts to dispel the dangerous twilight zones
of the law.

One feature of the recent development deserves attention because it
has been both misrepresented and misunderstood. The weakness of the pro-
cedure has been that while the majority of business men voting to adept
such codes, and holding out to their competitors that they will observe
the same, and signing an agreement with the Commission to that effect,
have acted honorably, kept their engagements, and made their contribu-
tion to the elevation of standards in their industry, a few have sought
to gain an unfair competitive advantage by secretly violating the codes
to which they have openly subscribed. The Commission has always per-
mitted open withdrawal from agreement to a resolution not directed
against a practice illegal per se; but recently it announced that, fcr
the purpose of making a test, it would treat the secret violation of any
such rule by a person who has not exercised his privilege to openly with-
draw, as an unfair method of competition in violation of the basic act.
In other words, the Commission took the position that such dishonest con-
duct on the part of a coirrpetitor involved the elements of bad faith and
fraud which are (among others) the indicia of a violation of the Federal
Trade Commission Act.

There is ground for an honest difference of opinion as to the view
the courts will take of this innovation, and the Commission frankly put
it forward as an experiment; but criticism has not been limited to such
differences but has gone to the axtent of asserting in the same breath
(1st) that the position is wholly outside the power of the Commission and
can not possibly be sustained, and (2d) that it will break down the trade
practice conference procedure because business men will not enter into
such conferences if they thereby waive legal rights. Passing over the
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faulty logic which couples these two propositions, and admitting that
there is room for debate as to proposition (1), I am obliged to note
that proposition (2) imputes to American business men a degree of dis-
honesty which is wholly undeserved. For it can only mean that such men
will not enter into agreements with their competitors and the Government
to erect standards of ethics and sound practice unless the right is
reserved to secretly violate their agreements.

To sum up at this point, I "believe that the Sherman Law as construed
and enforced affords to business the widest latitude in the matter of
corporate combinations to which it can reasonably aspire
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Section 3 purports to prevent so called tying clauses in contracts
for the sale of goods in interstate commerce, where the effect of any
such contract "may be to substantially lessen competition or tend tc
create a monopoly in any line of commerce". This is perhaps the most
definite of the sections we shall mention, but it will be noted that it
takes its tests of illegality from the Sherman Law, and perhaps is an
improvement on the former act only in that it expressly applies to
patented articles.

But Section 7 is at once the most pretentious and the most futile
of all the provisions of the Clayton Act. The evil at which the section
was originally aimed apparently was the acquisition of control of com-
petitors, stock houses, and the like and the continued operation thereof
as bogus and independents units. But no trace of that purpose is evident
in the wording of the section. It provides that no corporation engaged
in interstate commerce "shall acquire, directly or indirectly, the whole
or any part of the stock or other share capital of another corporation
engaged also in (interstate) commerce, where the effect of such acquisi-
tion may be to substantially lessen competition between the corporation
whose stock is so-acquired and the corporation making the acquisition,
or to restrain such commerce in any section or community, or tend to
create a monopoly of any line of commerce".

And last you get the impression that these tests are to be read
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the immediate demand will be for the creation of another Industrial Com-
mission to give thorough and scientific study to the question, to the
end that a workable program will be evolved which T/ill command the con-
fidence of Congress and the public to such an extent that political log
rolling will play a small part in its final consideration and adoption.

Such a commission should be created by act of Congress and shoui
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If not the competitive system of industry under statutes and
administrative policies sufficiently elastic to pernit of the greatest
efficiency in industry consistent with the maintenance of that system,
then what? That is the question which causes me to pause in the con-
sideration of proposals for modifying or repealing the antitrust
statutes. Is it going too far to say that the choice is "between an
enliglitened as distinguished fron a destructive competition, on the
one hand, or a dogroe of public regulation approximating socialism
on the other.
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