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successful as a competition authority. Eacthefthree arose from a multi-decade FTC initiative
focusing on a difficult and discrete area of comptipolicy. And each of those initiatives was
built on a solid foundation of strong bipartissupport and close coordination among the FTC’s
litigators, economists, and policy analysts.

1. The FTC Programs UnderlyingNorth Carolina Dental, Phoebe, and Actavis

The first of the cases | will discuss todaiderth Carolina Dentaltself—dealt with the
state-action exemption to antittisibility and, more generally, ith the role of state licensure
requirements in the American economy. The FBS played a central role in the development
of state action doctrine over madgcades, stretching back to tely taxicab litigation of the
1970s and 1980s and continuing into the 1990s WitG-originated Supreme Court cases such
asSuperior Court Trial Lawyers’ AssociatibandTicor Title

In 2003, under the leadership of Chairman Muris, the FTC voted out an exhaustive
73-page staff report analyzingetistate action doctrine and encging continued FTC vigilance
against anticompetitive practices by non-sovereign state efitifibere were some interesting
names on that staff report. One was thene&rCounsel Bill Kovacic, who went on, as
Commissioner, to author the 20EWC opinion that the Supreme@t ultimately affirmed in
North Carolina Dental Another name of interest belongsone of the report’s main drafters,
who was then an up-and-coming staffer witthiea Office of Policy Planning. Her name, of

course, was Maureen Ohlhausen.

*FTC V. Superior Ct. Trial Lawyers’ Ass'd93 U.S. 411 (1990).
®ETC v. Ticor Title Ins. Cp504 U.S. 621 (1992).
6 Report of the State Action Task For&d,C Office of Policy Planning, (Sept. 2003). All FTC materials cited here



Building on the insights of this staff repaitte FTC’s scrutiny of state licensure
requirements continues with deep bipartisgopsut, both in enforceant proceedings and in
advocacy that we present to Congress and the .stéked scrutiny will surely grow as licensure
requirements proliferate into new lines of busméhat have not traditionally been thought to
need them, such as cosmetolagy floral-delivery service’s.And the Commission will
continue advocating for the elimination of antigpetitive restrictions on consumer choice in
markets as diverse as local car-for-hire services and retail automobil® sales.

The second of the three recenpme Court cases I'll mention wakoebe Putney
That, too, was a case about theestaition exemption; dealt with the “cleaarticulation” prong
of theMidcal analysis’ wheread\orth Carolina Dentablealt with the “active supervision”
prong. | would like to focus today, howeyen the substantive subject mattePbibebe:
hospital mergers.

Like state licensure requirements, hospitatgees have been thalgect of longstanding
FTC scrutiny, both in the spedaifenforcement actions we halyeught and in a range of
empirical research we have conducted on the coasaffects of consolation in the healthcare
industry. And those two components of theCFSToperations—law enforcement and economic
research—have worked hand-iard for many years to protdbe consumer interest in a

competitive marketplace for medical services.

! See, e.gMorris M. Kleiner,Why License a FloristN.Y. TIMES (May 28, 2014),
http://www.nytimes.com/2014/05/23Imion/why-license-a-florist.htmkee also



Let me elaborate. The FTC and the Justice Department successfully challenged a number
of anticompetitive hospital mergers in the 1980srhatinto judicial reistance when, in the
1990s, some courts accepted economically questi®eaaguments made by the merging parties.
These included the arguments that non-profit hdspiare too civic-minded to translate greater
market power into higher pricBor that geographic markets should be defined expansively to
include competing hospitals Idea 65 or even 100 miles awdy.

In the early 2000s, the Commission responglethunching a wide-raying retrospective
investigation into the consumeffects of various consummated pital mergers. The Bureau of
Economics published four case studies compreiiely analyzing the voluminous available
evidence, including evidence that the Comnoissiad gathered under its unique Section 6(b)
compulsory process authority. Those studies collectively showed that the analyzed mergers
had indeed harmed consumer welfare andtbeeéconomic assumptions used to defend the
mergers had been flawéd¥.During the same period, the FTC and the Department of Justice held

public workshops on these and other healthcamepetition issues and, in 2004, issued their

10 see United States Long Island Jewish Med. Ctr.



joint Dose of Competitioreport, which likewise featured @ep, data-driven analysis of hospital
mergers-*

Equipped with these new empiricahdiings, the Commission applied a more
sophisticated economic approach in its landniarknstorhospital-merger case in 2087 Since
then, the Commission has enjoyed a winning stre&leatthcare merger challenges, culminating
most recently in the Sixth CircuitBromedicadecision in 201¥ and the Ninth Circuit'St.
Luke’sdecision earlier this yeaf. The main lesson is this: The Commission’s initiatives in the
healthcare marketplace are swsfal precisely because its liéigion and economic teams have
worked inseparably to buildsironger understanding of industronsolidation, translating new
economic insights into litigation wins for American consumers.

That same theme also describes the longstanding FTC initiative vindic&€G m
Actavis the third Supreme Court case | wiiscuss today. As most of you knofGtavis
concerned the legality of so-called reverse-payment agreements. A reverse-payment controversy
arises when a generic pharmaceutical compattes@atent litigation against a brand company
and agrees to stay out of the market forfandd period in exchander the brand company’s
agreement to pay substantial considerationggtmeric company. Irfect, the two companies
in this scenario share the extra monopoly prafiessbrand company widlarn as a result of the
generic company’s agreement to forestall cefitipe entry. The main losers are American

consumers, who end up paying millions or billions of dollars more for pharmaceuticals.

14 Improving Health Care: A Dose of CompetitioA:Report by the Federal Trade Commission and the
Department of Justiceluly 2004), https://www.ftc.gov/reports/im



Since the late 1990s, successive FTC chaidscammissioners have worked together, in
an unbroken bipartisan spirit, ppotect consumers against theiesmpetitive consequences of
these reverse-payment arrangements. As with hospital mergers, the Commission has deployed
all of the tools in its administti@e toolbox to achieve #t goal. It has invoked its compulsory
process authority under SectiorbB{o gather information abottie effects of reverse-payment
arrangements on generic competition. It hasedsureport exhaustively analyzing the impact of
such arrangements on pharmaceutical pricdshas advocated foand obtained, critical
legislative action from Congress, includiagactment of a new provision requiring drug
companies to file pharmaceutical patent agreements with thé FA@d in 2003, the
Commission issued its first adnmstrative adjudication in thigrea, finding that a reverse-
payment arrangement between Schering-Plongh\@o generic manufacturers violated the
antitrust laws?

But for many years thereafter, it seemeat the FTC would ultimately lose the legal
battle. In 2005, the Eleven@ircuit invalidated the Commigsi’s administrative ruling in
Schering-Plougland embraced what became known as the “scope-of-the-patent test,” which
essentially insulated reverse-payment agreements from antitrust chaliéfge Second Circuit
and Federal Circuit soon adoptihé same resttive analysi€? And the Supreme Court denied

certiorari in all three cases.

18 FTC,Generic Drug Entry Prior to Patent Expiratidduly 2002), http://www.ftc.gov/reports/generic-drug-entry-
prior-patent-expiration-ftc-study.

19 Medicare Prescription Drug, Improvement, and Modernization Act of 2003, § 1112, 117 Stat. at 2461-62.
20 Op. of the Comm’nSchering Plough CorpFTC Docket No. 9297 (2003).
21 Schering-Plough Corp. v. FT@02 F.3d 1056, 1065-66 (11th Cir. 2005).

%2 n re Tamoxifen Citrate Antitrust Litigd66 F.3d 187, 213 (2d Cir. 200&);re Ciprofloxacin Hydrochloride
Antitrust Litig, 544 F.3d 1323, 1336 (Fed. Cir. 2008).






Let me now raise the discussia level of abstraction. €ke three programmatic success
stories help illustrate why, orieindred years after ifeunding, the FTC remains both distinctive
and invaluable as a com&n policy institution.

When people discuss which institutional agaments are best for managing competition
policy, they tend to cite two ofteconflicting values. The first sxpertise. Competition policy
in the modern economy requires a sophisticatederstanding of lawgeconomics, and often
technology. Sector-specific regtday agencies such as th€E€ or FERC are repositories of
deep expertise for their respective industriBat the second, oftezonflicting value is
objectivity and freedom from reqatbry capture. According faublic choice theory, sector-
specific regulators are constantlyallenged to maintain their objagty in the face of interest-
group pressure, particularly if they focus oa fjuasi-legislative exes® of prescriptive
rulemaking rather than case-by-easljudication of particular gisites. In contrast, generalist
federal judges, with life tenurend diverse dockets, are said templify the ideal of objectivity.
But they often lack the depth of subject-miatepertise possessed byte-specific agencies.

The FTC combines some features of a genéi@igrt with some features of a traditional
regulatory agency. But it is not quite like @ithnstitution, and it arguably combines the best
features of each—both in thecapnd often in practice.

First, the FTC is primarily a law-enforcemt authority rather than a prescriptive
regulator, and it focuses bilg on commercial arrangemearthroughout the economy rather
than narrowly on arrangements in a particutalustry sector. Both attributes—the law-
enforcement orientation and the economy-widris—tend to insulate the FTC from interest-
group politics and regulatory capture. At #aame time, the Commission employs hundreds of

lawyers and economists who have devoted the@era to understandirige complexities of



modern competition policy. That fact givle Commission as an institution a degree of
expertise that few generalist courts could be exgoktd match in the field of competition policy.

That expertise manifests itself in a varietyseftings, but it is particularly important
when the Commission sits as an administratiyedachtor—in what we call “Part 3” cases. The
Commission’s seminal Part 3 decisions inrteerse-payment and hospital-merger contexts
(Schering-PlouglandEvanstonrespectively) eexmplify how the Commission puts that
expertise to use in shaping national competition policy.

The virtues of this Part 3 press are also borne out in themmission’s appellate record.
Although it would make little senge assess any agency’s exgrton the basis of appellate
statistics alone, the Commission’s appellate succésar®art 3 antitrust cases is in fact very
strong, and | will close today with some brief remarks on that topic.

There are many ways to looktae numbers, but let me begin with a point of agreement.
There is a broad consensus, even among sk&btibe Part 3 proces)at the Commission’s
appellate success rate for Part 3 antitrust dewsis approximately 80 pment. For example,
there have been twelve decided appeals of Pantitrust decisions ovéine past twenty years,
and the FTC has substantially prevailed in mnén of them, depending on how you count the
fate of the FTC’s Part 3 decision3thering-Plough That decision was ultimately vindicated in
Actavis a non-Part 3 case in which the Supreme O®jected the Eleventh Circuit's scope-of-
the-patent rationale. In my vieakes ia0.1(0)1.3(re sense to cou}bad(ra 103§, thisjing)/fHEGrdl B eSS €

But no matter how you slice the numbersaapellate success ratet
of 80 percent is exceptionally strong. Indeed,

could be much stronger. TiB®mmission does not typically end



Part 3. Instead, it uses its Part 3 authority ¢&leathe most challenging or complex issues in

competition policy—as it did, for example, in
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client about whether to settle the case be&maeal, would you place your odds of appellate
success at greater than 80 percent or loweydufsaid “lower,” as | suspect you did, you would
be giving honest advice. And fact, when district court decisiomsling for antitrust plaintiffs

are actually appealed, they are no more likelydeed, they appear less
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