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I once talked with a famous judge who had visited a leading law school
in this country and chanced to hear a decision of his court, written by him-
self, analyzed and explained in class, and who confessed to me that he was
astonished at the depth of erudition and nicety of judicial discrimination
attributed to the opinion in its reconciliation with other decisions to which
he had given no attention in writing the opinion.

In view of my knowledge of the academic habit of synthesis, you may
wonder at my temerity in appearing here today to talk to you about the opera-
tion of a law. I hope you will put it down to two things! I have myself
taught law at night since 1922, and at the last session of Congress I served
as counsel to a Senate committee numbering among its members some of the
ablest lawyers in the United States Senate.

The Commission and its Functions

I am honored byyour invitation and gratified at the opportunity to talk
to you about the work of the Federal Trade Commission. Most of you, of
course know that the Federal Trade Commission is an independent agency of thq
Federal Government, in fact, the oldest independent agency, with the excep-
tion of the Civil Service Commission and the Interstate Commerce Commission,
It is an administrative body exercising quasi-judicial functions, created dur-
ing the administration of President Woodrow Wilson, under authority of an act
of Congress approved September 26, 1914.

While the Commission has certain other powers and duties, its principal
functions are: (l) To prevent unfair
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Historical Development

The Federal Trade Commission Act is one of the anti-trust acts. The
history and development of these acts from the old common law rules against
unfair competition is extremely interesting. I shall mention only one or
two mile-posts in the advance.

As early as 1803 in England, Lord Eldon (Hogg v. Kirby, 8 Besey, Jr.,
215), used the term "fair competition," In that case the court ruled that

"A court of equity in these cases is not content with
an action for damagesj for it is nearly impossible to know
the extent of the damage; and therefore the remedy here,
though not compensating the pecuniary damage except by an
account of the profits, is the best: the remedy by an
injunction and account."

After the industrial revolution in this country, the attention of
thoughtful men was directed to the need for some legislation to prevent
concentrated economic power from interfering with the freedom of commerce.

Enactment of the Sherman anti-trust law in 1890 was a definite forward
step in the direction of equality of opportunity for all honest competitors
and of freedom of competition for all. But experience during ensuing years
under the Sherman Act showed that something more was needed. Demand for
enactments supplementing the anti-trust laws came from all classes of busi-
ness and industrial interests, as well as from the general public.

By 1912 this sentiment had grown to such proportions that the platforms
of the three major political parties of that year included planks declaring
that the anti-trust laws should be made more specific, and that legislation
supplementary thereto should be enacted. As a result, the Federal Trade
Commission Act was approved on September 26, 1914, and in the following
month the Clayton Act, further amending the anti-trust laws, was enacted.
The latter act relates to and prohibits—

1. Price discriminationj
2. Exclusive arrangements and tying contracts;
3. Acquisition by one corporation of the stock of another where

the effect is to eliminate or lessen competitonj and
4. Interlocking directorates.

The vast majority of
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The Congress therefore determined to grant
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Eenefit to the Public

It has been said that matters coming to th'3 attention of the
Federal Trade Commission affect the interests of probably more individuals
than those handled by any other department or agency of the Federal Government.
Many of the casss arising before the Commission affect indirectly substantially
every household in the land, because they have to do with almost everything the
American public eats, drinks, wears, or consumes in any way.

Th.e objeative of the Commission being to protect honest members of busi-
ness and industry from the unlawful practices of their competitors, it
naturally follows that when the Commission is able to eliminate the unfair
practices of the dishonest members of an industry, all of the honest members
of that industry are benefited.

Of course, too, the public interest is served by the same process. I
could cite hundreds of cases which nave come to the Cominission' G attention
where it has been, perfectly clear that the public was being defrauded of many
millions of dollars. Vfljen the Commission has beon able to stop these sharp
practices, as it has done in thousands of cases, it naturally has saved the
consuming public the sums of which it was being defrauded.

Commiscion Procedure

Procedure by and before the Commission is both simple and effective. A
case may arise in any one of several ways. Thi most common origin is through
complaint of an unfair trade practice made by a competitor or a consumer, who
claims to have suffered injury because of the practice in question. No
formality whatever is required to bring a matter to the Commission's attention.
It may be done by letter, with a simple statement of the facts, or it may be
done by personal call. The Commission treats all such matters in confidence,
and in no case is the identity of the complainant made public. The reason for
this is obvious.

When complaint of an alleged unfair or unlawful trade practice is thus
made to the Commission, it directs an investigation to be made by its staff.
The person, or firm, f.gain^;whom such complaint is lodged is, of course, put
on notice and given full opportunity to present his side of the story.

After assembling tha facts, the Corurd scion determines wn^ther or not
there is prima facie a basis for formal action. If it deoid-j that the law
probably is being violated, it dire«tt> the issuance of a formal complaint
setting forth tne •h^rg-c, and this is serve! upon the allied offender who
thereafter is known as the respondent. Ke is given a reasonable tine within
which to make answer. If he decides t :> contest the proceeding, hearings are
ordered, testimony is taken, and a report of all the fa«ts ,nade to tha
Comodssion, which then weighs the case a^ .renders its decision. If it finds
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Judicial Review

If the respondent feels that the Commission's order is not justified, he
has the right of appeal to the Circuit Court of Appeals of appropriate juris-
diction. That court passes not only upon the validity of the conclusions,
but also upon the sufficiency of facts to support the order. If it finds the
conclusions to be valid and warranted by the facts, it directs the respondent
to obey the Commission's order. Should he then fail to do so, the court may
then proceed as in a oase of any other contempt of Court.

There is, too, the right of petition for eertiorari by either the
Commission or the respondent to the United States Supreme Court, and during
its history, a good many of the Commission's cases have been carried to that
tribunal.

It is to its credit that a reversal of a Commission order by the Courts
is an extremely rare occurrence. In fatt, it may be of interest to know that
the Commission has been reversed by the Supreme Court but once in over seven
years, and that by a 5 to 1+ decision in a Section 7 Clayton Act case; also
that during the twelve months ending with February of this year the Commission
had nineteen orders affirmed by various Cirouit Courts of Appeals and suffered
no reversals.

u
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Stipulations

TVhat I have described t
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In the spirit of fairness, such persons ought to be protected in their |!
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