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ACCOUNTING PROBLEMS UKDER THE R03INS0M-PATMAN ACT.

I take it for granted that an audience composed of accountants and busi-
ness men would like me to talk about the accounting aspects of the Robinson-
Patman net. '\ better talk on this subject could be made a year or two hence;
for the Commission has not yet heard final argument in the standard Brands
case, the first case which turns largely upon controverted questions of cost.
Moreover, another year or two should bring a more nearly adequate test of the
experiments with accounting for costs of distribution which many enterprises
now have under way. You will realize, I am sure, that at this stage of
developments under the act, I can not deal explicitly with some of the more
important phases of cost allocation.

Accounting ha3 a peculiar status under the Robinson-Patman Act.
Injurious discriminations in price are unlawful if they make other than due
allowance for differences in cost of manufacture, selling or distribution, but
are lawful if they can be shown to make only such due allowance. Thus differ-
ences in cost furnish an important test of whether price differences are
permissible.

However, the use of this test is at the respondent's option. A complaint
might be brought, a case tried, and a cease and desist order issued without
any reference to cost. The statute forbids price discriminations which injure,
prevent, or destroy comnetition or tend toward monopoly, and authorizes the
Commission to prevent such discriminations, unless the respondent can and does
show that they are justified by differences in cost. Discrimination and
injury to competition are the essential features of the offense. Though saving
in cost may be used as a defense to the charge, the burden of bringing it into
the case and of showing that it justifies the discrimination rests wholly upon
the respondent.

The effect of this feature of the statute is to make the administration
of the law simpler, quicker, and less formal. The Commission is not required
to bring into the record the accounts of each corporation against which a com-
plaint is issued. If the price differentials of the concern cannot be
explained by its cqst accounts, no question of accounting may ever arise. If,
however, the costs of doing business will explain the differentials in price,
the respondent concern, which possesses the cost information, must take the
initiative in presenting such data for the record.

Sometimes cost analyses have been presented voluntarily and informally
to the Commission. Concerns which have an obviously good cost defense are
glad to present it, and the Commission is glad to receive it and
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Sometimes, too, the Commission and the respondent cooperate to determine
the questions of fact involved as quickly as possible. Members of the
Comission' s



- 3 -

No one of these discounts is inherently either lawful or unlawful. Any
of them may be unlawful if it is granted under circumstances in which com-
petition is injured and if none of the defenses set up in the act are avail-
able. Any of thai are lawful if no injury results from its granting or if
savings in cost properly attributable to the purchases which receive the dis-
count are sufficient to justify it.

I emphasize this point because it is frequently misapprehended. Recently,
for example, the Commission issued a complaint against a maker of bakers'
supplies, charging him with having contracted to grant to three large grocery
chains volume discounts running as high as five per cent without adequate
cost justification.

The complaint also set forth in detail the purchases of two of these
chains, showing that for one of them a total of less than nineteen thousand
dollars' worth of purchases was shipped to thirty different warehouses in
orders which were so small that at each of six warehouses deliveries for the
year amounted to less than one hundred and one dollars; and that the pur-
chases of another chain were shipped to eleven different prints, at five rf
which it bought, during the whole year, less than one hundred dollars' worth.

The respondent admitted the material facts, offered no cost defense, and
waived hearing. Thereupon the Commission issued an order directing the
respondent to cease and desist from thi.? admittedly indefensible violation of
the statute.

The Commission's order has been widely misinterpreted as a condemnation
of all volume discounts, without regard to the size of the discount classes,
the amounts of the discounts, or the nature of any savings in cost which may
result. That such was not the purport of the Commission's decision should be
clear from a reading of the opinion which contains the following paragraph:

"A cumulative discount is sound only where savings have been
achieved by the seller with respect to individual sales made
to a particular buyer over a period of time, which savings
were not reflected in the price at which the buyer purchased
and which are reserved for the purpose of refunding at the
end of a period of time. But any system r>f discounts based
on the amount of annual sales is a price discrimination con-
trary to Section 2 (a) of the Clayton Act, as amended, if it
has any of the injurious effects on competition enumerated in
the statute, unless justified as by making only due allowance
for differences in cost not previously allowed and resulting
from the quantities sold or delivered."

Quantity and functional discounts, like volume discounts, may be lawful
or unlawful^ depending upon whether they cause injuries under the statute
which are not justified by the economies to the seller.

In examining more closely the issues presented by a discount structure,
1 shall confine myself to quantity and volume discounts, since there will not
be time to discuss also the problems of discounts based on the character of
the customer's business. To be lawful, quantity or volume discount must meet,
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