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latitude in judgment and discretion now accorded the
hearing examiner.

When an interlocutory appeal, which must be in
the form of a brief, is filed with the Federal Trade
Commission, copies are served upon all parties of
record. The original, along with the formal docket
in the proceeding, is immediately assigned to the
"Motions Commissioner" to await the filing of answers.
The office of "Motions Commissioner11 is usually rotated
on a yearly basis among the several members of the
Commission upon designation by the Chairman.

Under his delegated authority ttie Motions Commis-
sioner is to determine all procedural interlocutory
appeals or motions and to prepare and have issued in
the name of the Commission appropriate orders. This
action by the Motions Commissioner is subject to
ratification by the Commission.

Should the appeal relate to the merits or to a
subpoena, however, the Motions Commissioner presents
the appeal to the Commission, with recommendation, and
the Commission acts upon it directly rather than by the
process of ratification.

The Commission will not entertain an interlocutory
appeal unless certain mandates are met. As I have
said, the appeal must be presented in the form of a
brief; the brief must set out the grounds of the appeal;
it must show the necessity for immediate decision; and
it must be filed within ten days after the appealing
party has notice of the adverse ruling by the hearing
examiner. :

It should also be borne in mind that, unless the
hearing examiner or the Commission so orders, the
filing of an interlocutory appeal does not operate to
suspend the hearings before the examiner. At the same
time it should be noted that error in a ruling by the
examiner is not waived by a party's failure to take an
interlocutory appeal. To the contrary, our Rules of
Practice expressly provide that an aggrieved party may
assign adverse rulings as error upon subsequent appeal
from the initial decision. I am quite sure that if this
latter circumstance were fully appreciated by counsel,
trial proceedings before the examiner would be less
frequently interrupted with appeals to the Commission.

An interlocutory appeal is not a matter of right
unless it should concern either an examiner's denial





of the hearing examiner. In these matters the Com-
mission has shown steadfast reluctance to entertain
an appeal from a particular ruling unless there is
clear shoving that the examiner has abused his dis-
cretion.

Matters of this nature wherein the Commission
refused to consider the appeal were presented in
Scott Paper Company, D. 6^59 (195>7)> and Gulf Oil
Corporation, D. 6689 (1958K Both cases involved
appeals by counsel supporting the complaint from
orders by the examiners directing that counsel dis-
close to respondents the names and addresses of
witnesses to be called at subsequent hearings to
testify in support of the complaint. Similarly, in
Mytinger & Casselberry, Inc., D. 6962 (1958)* the
Commission refused to consider respondents' appeals
from orders denying their motion seeking disclosure
of the names and addresses of such witnesses.

Thus in two cases the respondents were given the
names and addresses of witnesses and in another case
such information was refused. Although apparently
contradictory, I consider this position sound in
principle and in practice. In neither case was the
examiner shown to have abused his discretion.

In the matter of Luria Brothers & Company, Inc.,
D, 6l56 (1958)» counsel in support of the complaint
appealed from an order entered by the hearing examiner
upon his closing of the record for the reception of
evidence. The appeal sought reversal of the action
closing the case without disposing of all motions to
strike evidence and of the action.requiring that
suggested findings be filed by counsel supporting
complaint prior to the disposing an



the issues. In these circumstances, the examiner
considered that the course taken by him would expedite
the proceedings and be of material aid in rendering
a sound decision on the merits.

The Commission made it clear that counsel sup-
porting the complaint could except to adverse rulings
on subsequently filed motions to strike, irrespective
of the examiner's disposition of any motion to reopen
filed as a result of rulings striking evidence.

Both the Commission and the hearing examiner
recognized that it is more equitable to give parties
equal time, running concurrently, for the submission
of suggested findings. This has been our customary
practice. It is a practice to be departed from only
in unusual circumstances.

The Commission had further occasion to emphasize
the hearing examiner's discretion in the Gulf case,
supra. Alleging undue delay, respondent requested
that the examiner order that submission of proponents'
proof be closed or, alternatively, that the examiner
set an early date for termination of evidence. Forth-
with, the examiner, asserting lack of authority,
certified the motion to the Commission. The hearing
examiner was held to have committed error in concluding
that he lacked authority to rule on respondent's motion.

Some time later the Commission felt obliged to
hold that the examiner when he did rule, abused his
discretion by closing the case before counsel supporting
complaint had sufficient opportunity to introduce his
then available evidence.

Additional rulings held to be within the hearing
examiner's sound discretion and not subject to inter-
locutory appeal, absent a clear showing of abuse or
prejudicial error, have included rulings denying request
for postponement of scheduled hearings, Morse Sales,
Inc., D. 6613 (1956); granting motion to amend the
complaint to conform to evidence introduced by consent
of the parties, Erie Sand and Gravel Company, D.
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