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ON
THE R0B1NS0N-PATMAN ACT AND OUR ANTIMONOPOLY POLICY

It is essential to understand that the opinions and conclusions I express
here are not necessarily views held by the Federal Trade Commission.

No government policy has received such long and unquestioned public ac-
ceptance as that expressed by Congress in the language of our antimonopoly
laws. It is not difficult to understand why the American people have so
readily accepted the policy expressed by those laws because underlying the
law is the philosophy of a political economy providing for free enterprise
and free government.

Americans have always held dear their economic freedom and personal lib-
erty. However, at present it is widely recognized that powerful forces are
at work to undermine our free coirpetitive enterprise. That fact was pointed
out to the President in a report by the Council of Economic Advisers,
December 1949, where it was stated:

"On the right, powerful economic groupings allied themselves with
counterrevolutionary movements to destroy free government. On the left,
powerful statist revolutions swallowed up free enterprise. We now know
how similar are the weeds growing from these different seeds, and how
their pollen stiffles genuine economic progress, intellectual inquiry,
and spiritual aspiration."

It has been contended th«-t the Sherman Antitrust Act and other antimo-
noooly IE.WS should be amended so as to specify the acts -".nd practices pro-
hibited thereby. Representatives of the Department of Justice have pointed
out tht.it the strength and in many instances safeguards provided for by the
She m o n ;ict lie in the breadth of its present general language. Congress
appears to have he.d goed reason for writing the ontimcnopoly laws in the terms
in which we now find them. It has been demonstrated that the laws in this
field have elasticity. They have been applied by the executive and the
judicial brunches of the government with logic and realism in meeting changed
conditions. It is recognized that pressing ^ntimencpoly problems cannot be
solved by an inelastic rule of thur.ib. Exercdg
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Community discrimination by railroads in the latter half of the nine-
teenth century resulted in legislative action to prevent the destruction of
local trade and industry in one area in favor of another. The Interstate
Commerce Act of 1887 and the Sherman Act of 1890 as public necessities
became a part of our federal law. The reports of the numerous public inves-
tigations made during that period are filled with flagrant examples of dis- -
criminations involved. A typical case related to rebotes granted by rail-
roads for a number of years to the Standard Oil Company.

Outside of the field of public service, however, the individual trader
was left free to fix his own prices under federal law. This did net prove
to give complete protection to the public interest. Monopoly grew apace.
The Interstate Coranerce Act and the Sherman Act were found insufficient.
Therefore, Congress in its consideration of the trade problems enacted the
Clayton and the Federal Trade Acts in 1914. In so moving, the Congress acted
only because public policy felt the necessity to prevent monopolistic pricing —
indeed, to prevent pricing practices of individuals such as discriminations
which wore felt would enhance the growth of monopolistic conditions. At that '
time it was widely recognized not only by Congress but by President Wilson,
and so stated by him in a message to the 63rd Congress, -that the public need
demanded the Federal Trade Commission Act and the Clayton Act to prohibit
discriminations and other specific trade practices. He said:

"We ire sufficiently familiar with the actual processes and methods of
monopoly and of the many hurtful restraints of trade to take definition
possible, at any rate up to the limit of which experience has disclosed.
These practices, being now abundantly iiscloseo, can be explicitly and
item by iter: forbidden by statute in such terns as will practically
eliminate uncertainty, the law itself and the penalty being made equally
plain."

A study of the debatss upon these ir.oasures in Congress clearly discloses
the intent cf Congross to declare illegal all practices regarded as likely to
promote monopolies and to get at them in their incipiency, nipping their, in
the bud, znd forestalling an evil before its development into full bloom.

During the course of the dsbates, Senator Walsh of Montana, in referring
tc the Clayton Act, said:
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grade, quality, or quantity of the commodity sold, or that makes only
due allowance for difference in the cost of selling or transportation,
or discrimination in price in the same or different communities made
in good faith to meet competition."

While it was recognized to be the primary purpose of section 2 of the
Clayton Act, as approved in 1914, to reach the practice of destroying com-
petition in certain sections by lowering prices below costs therein and
latsr recouping such losses at the expense of the general public when monop-
oly had been achieved, that was not the sole purpose. It was considered
that section of the lawy o
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Thus it is clear that Congress became aware of what you and other busi-
nessmen knew, namely, that when less emphasis is placed on direct competi-
tion, greater emphasis is naturally placed on indirect price competition
such as advertising, visual merchandising, including window and counter dis-
plays, and other sales promotional activities. It is within that area of
indirect price competition that subsections (d) and (e) apply to indirect
discriminations. That is done only for the purpose of saving small business-
men from being destroyed as a result of these indirect discriminations with
which their large competitors may be favored.

At the time the Act became law many lawyers believed that the courts
would rule subsections (d) and (e) unenforceable and invalid because it was
considered by such lawyers that the provisions were too vague, indefinite
and uncertain. However, courts have found it necessary to deal with and
interpret those sections in deciding conteste
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Included among practices which have been construed as unfair within the
meaning of Section 5 of the Federal Trade Commission Act are those which
restrain, restrict, hinder or lessen competition. Where competition in price
is lessened by agreement it is per se a violation of the Sherman Antitrust
Act. Such agreement is unlawful per se because it contravenes the declared
public policy written into the Sherman Antitrust Act by Congress in 1890.
The Supreme Court has held that practices in interstate commerce which are
against public policy because of their tendency unduly to hinder competition, also
contravene the Federal Trade Commission Act. Thus it was determined that
the Federal Trade Commission had jurisdiction
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industry's products were on the last date for which such information was ob-
tainable. Also the public and the members of the industry concerned could
by
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Later, in a siroilar case brought under the Sherman Antitrust Act the
Court also


