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Introduction

It in pleasing to visit and talk with you on this

the occasion of the; ]6th Annual 'Jcn.sion oV the National Congress

ol" Petroleum itetailers, Inc. Your annual sessions nro interesting

and important. They provide a forum where your representatives at id

others express ideas and surgestions roiiardi.n^ the problems fnc* 1

in the effort to maintain a froo and eompeti tivo enterprise! zyrt.vw

in thin country. For example, yesterday you had scheduled on

your program I'or this, your lAt.h Annual L'>er.:;ion, lion. Turn 3t,eod

(j. Okln . ) for nri address. Ho is Giiairi'.ar, of a ouhrotrmi ttrv o!"

the House J :HM11 Knpinor.r. Cor-ini ttoo. As such, - H : h-t;- s.iown hi:: ' i"

to he a stronj; supporter of Hon. Wright Patman (.J. Texan) , C!:-, i ••• -ir

of that Coiunitteo. When either of those /'entlernon addrcs:; you ,

you kiio'.-; that a cimmpion ol' .small business h.'is br<:n hnj'oro you.

Also, you know that you h:ive heard Prom ono who ur. n-rs t/it.ds and

can discuss witn you in a useful way the problems fncl by sir.al

t)usi ness,.

3 t, is most irisjiirinj' to visit, rind talk with you on thin

occasion. Your leaders are persons who arc doaic-ited to the effort,

of naintainin/^ a free and fair competitive enterprise rysteii in thir-

country. 3on:e oC us in VJashi nr;ton are aware that th(iy arc lonely

in that situation. That is true because while runny proclaim the

virtues of compotitioo, few are willing to dedicate thcmr>elvec

coir.pl etely to its cause. In fi^htin/' for the cnuse of free and f?> Lr



'•ompi t,i L ion Vic lcniif.T;; of y o u r i^rr'ini 7,:\ tj o n h n y o rtoo'i out, nr.

t/trfotr. o f t.lio.'T w h o o p p o n o o u r p u b l i c p o l i c y for ^ o n i p o U t ivo

'•n t.nrnr i rr:\.

T ! K - . 'crvifc ."t.'i t,ion:-



Herently the Comnd rnion, n.i I nhal ' explain later, approved

a procedure throunh which it is hopou nil notion by the

C-ommirnion in itn effort to preserve competition wi 11 not bn

through individual canon, ninfl in ;̂ out individual firn>r> or

persons, but instead will bo action against practice:; on an industry-

wide bar'in whore practices f̂ial Icn^eii aro widespread in particular

industries.

Lonp; a;-j .i I, '•,l;ir- learned that we vonl*; never lie aide to

train enough (i octorr to treat anu cirr* all prorsnertivr îr':.'-

of typhoia unle.^: nreventivc mcanurer: werc^ taken.



V ! t 'nou. 'h l.ii'TP ir- n o 1 o n y ^ r .'iny ror io i r ' <\r\>'\\,c. r -onccrni n f

o u r n'ltiorril r o M / i tr.ent t,o th<: ' % O' ;pu l r i onr. o f f lor: p H , i t.ion n r t h e

i'-ir'i'' i:;ct,lio'i f o r vrrrcvv i n r 'in.I crp' in:! i n ; ; I,1'.-' r t r on . ' t h o f o u r

i-cono;-1;,', t h r r e i'' r.f.'ireply -iriy i Loin in o u r in M o r a l p r n p r ' i n f o r

i :• ill cii.r-riM r>;- th in ^oi:;nd t.n.>
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The Law

The members of Congress responsible for passage of the Sherman Act

in 1890 foresaw this dilemma. They therefore framed our original anti-

trust statute in broad terms, leaving future applications to future

enforcement action by the Department of Justice. At ~the core of this

action lay Congressional appreciation of the fact that competition, like

truth or justice, is not something that can be measured on a simple

scale. Indeed, the forms that competition may take are so varied that

there is danger that measures designed to preserve competition may in

fact sterilize it.

This is the basic problem with which our laws and enforcement pro-

cedures have grappled over the years and it is this problem that we

continue to face today. Let us look briefly at the ways in which the

laws have been developed.

The Sherman Act

The Sherman Act outlaws every contract, combination, or conspiracy

in restraint of trade or commerce; it also outlaws monopolizingse0 Tc
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(s) Tw
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company, as well as predatory practices by one or more



where they might substantially lessen competition or tend to monopoly

in any line of commerce. Left open, however, were questions concerning

the conditions under which such contracts would endanger competition.

Price discrimination was also prohibited where it might substantially

lessen competition or tend to monopoly in any line of commerce, with

questions concerning the conditions under which these consequences might

result left open for resolution by the courts. The Clayton Act also

prohibited acquisitions of corporate stoc



The Robinson-Patman Act

The Robinson-Patman Act was intended by its sponsors to prevent mass.

buyers, such as A & P, frt



Stations, and related practices. But, while the law was becoming

increasingly more competent to deal with monopoly, pricing, and

exclusive dealing, it was becoming increasingly helpless with respect

to acquisitions and mergers. In 1m61509



industrywise basis and for dealing with them promptly, equitably, and

effectively. Therefore, the Commission has begun to develop new

procedures for expediting its case process.

The first of the new procedures went into effect almost a year

ago. Under them, a company against which a complaint is about to

issue receives a proposed order at the same time it is served with

a complaint. The company has ten days within which to notify the

Commission whether it will accept the order in substantially the

form proposed. If it does, the case ends there. If the order is

not accepted, Federal Trade Commission hearings go forward. But,

once hearings begin, they now proceed to a conclusion without the

lengthy recesses that formerly marked many of the Commission's cases.

Indeed, hearings may now be recessed only with the sanction of the

Commission itself.

At the time when the Commission announced this set of procedures,

it was, however, already evident that additional methods for expediting

the Commission's business might become necessary. When I took office

in the Fall of 1961, I said that I would like to see the Commission

explore its rule-making powers to determine whether it could, after

hearings, issue authoritative statements concerning industry-wide

practices which violated the law. Now, barely a year later, a new

Commission Trade Regulation Rules procedure embodying these proposals

has gone into effect. I plan to take the remainder of my time this

morning to talk to you about this new procedure and to outline the

challenges we see ahead.



The Federal Trade Commission's Trade Regulation Rules

I have already noted that our statutes prohibit a broad range of

activities which we believe can have destructive effects upon competi-

tion. The requirements of the laws could, however, be more readily



designated industry or market.

Once a rule has been issued, it will, from the Commission's point

of view, become the standard for compliance with the law, although a

company affected may petition for withdrawal of the rule, for changes,

or for suspension in an individual case.

A company engaging in a practice prohibited by rule would, after

investigation, find itself the subject of a Commission complaint. At

the subsequent hearing, the Commission's staff would have to present

proof that the company had engaged in the banned method of competition,

but it would not have to present evidence that the practice itself was

an unfair method of competition. The respondent company would have two

nde ine



which the Commission would be likely to proceed; but unlike the advisory-

opinions, Trade Regulation Rules will apply not to an individual company,

but to all similar companies in an industry covered by a rule.

Ill

The Problems Before Us

We at the Commission recognize that we have fashioned a novel

approach to rule-making by an administrative agency. We recognize also

that we must begin to develop the concrete meaning of our procedures

through the rules we formulate. We do not know at this time what

questions will come before us first, nor have we established general

criteria for the rules we will adopt and those we will avoid. We do

know, however, that initially each set of rules will stand on its own,

since we intend to hold independent hearings to explore the applica-

bility of each proposed rule to a definite method of competition in an

individual industry setting.

It is anticipated that formulation of rules prohibiting false and

misleading advertising claims can go forward relatively expeditiously,

since notice of the facts that would constitute evidence of violation

can be made a part of a rule itself. It is, however, anticipated that

other methods of unfair competition will present more thorny rule-

making problems that will engage the attention of the Commission for

years to come.

No one can, of course, foresee all the questions of policy or

program that will come before us in formulating such rules; it is,

however, possible to suggest some of the problems the Commission will

have to consider in working out the scope and limits of its new program.



First, although each rule will be designed to focus on a specific

method of competition in a particular industry, no rule can reach beyond

the existing statutory powers of the Commission. We believe, however,

that analysis of each practice in each market setting will enable us

to state the circumstances under which a particular method of competition

may become an unfair method of competition and to pin-point a rule that

will define the law with precision as it applies to that practice in

that setting.

Second, our procedures do not require that rules be formulated

exclusively in the negative or in the affirmative. Although rules

prohibiting given practices have been envisaged in our preliminary

discussions, we are not precluded from exploring rules which would

require particular practices, where the law implicitly makes such

requirements.

Third, we are aware that we will frequently encounter a particular

practice which presses hard upon suppliers, competitors, or customers

of those engaging in this practice, but that we may be in doubt as to

whether the practice is characteristic of active competition or is a

method of suppressing competition. But this is a problem with which

the Commission has always had to deal and we believe that, through
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Commission will at all times be mindful that each rule must be

formulated on the basis of facts be



to maintain and preserve the greatest possible number and variety

of competitive opportunities in every field, not only because the

principles of competition require this, but because the future of

democracy is bound up with our steadfastness in maintaining a

climate for vigorous experimentation in every line of commerce

that contributes to the growth of our economy.

\r

Conclusion

We have discussed a number of measures which have been

taken to preserve competition. These are measures which have

been taken by the Government through the enactment and admin-

istration of laws. These actions by the Government have pin-

pointed areas in our economy where competition has been injured

severely as a result of conduct contrary to our antimonopoly

public policy. What the Government has done and can be expected

to do vill not result in clearing up all of these trouble spots.

Businessmen concerned about measures to maintain competition also

must act. Frequently it is said that more than 90$ of businessmen

desire to play square and support our public policy for maintaining

competition. It is to that large segment of business an appeal has

been made and is continuing to be made for help in the enforcement

of our public policy for preserving competition. In this effort

all must become more than vocal partners. Effective action on the

part of all partners - government, business and the public - is

needed.


