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AGRICULTURAL COOPERATIVES AND THE ANTITRUST LAWS

One of the prerequisites of a healthy economy is a
rough equality in the buying and selling sides of the market. 1/
In a sense this truism suggests the function of the cooperative
in our economy, whether it is constituted of farm producers,
consumers, or small businessmen, and it will serve as an
introduction to the topic I would like to explore with you
today -- the role of the agricultural cooperative in the context
of economic concentration and antitrust, Basic to such an
evaluation is an assessment of whether the concept of cooperation
exemplified by the cooperative movement and the concept of
competition which underlies all our antitrust thinking are
mutually exclusive or complementary. In my view, the two

concepts can be readily reconciled. Antitrust is good for
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concerned with the question of concentration in our economy,
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by no means new, but the study and volume of commW
to this issue has markedly increased within the last few

years, Very simply put, the issue is: Are big companies

getting bigger and is their share of the market becoming so

large that it will be increasingly difficult for small business

to enter or maintain itself in the marketplace?

The economic data supplied by the chief economist of the
Federal Trade Commission in the recent Senate hearings on
economic concentration is significant, He testified that
the need for understanding the implications of the
accumulations of economic power created around 1900 is more
compelling today than at the turn of the century, He pointed
out in this connection that in 1963 the combined sales,
amounting to approximately 36 billion of the three largest

manufacturing corporations, were nearly as large as the gross

receipts of America's several million farms in that year,










economic changes to which farmers find it difficult to
adjust without help, as well as concentration in the
agricultural supply and marketing industries, have all been
cited as forces stimulating integration in the agricultural

field, including cooperatives, Apparently the increasing
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Section 7 of the Clayton Act by the purchase of Embassy's
assets, The complaint further alleged that the association
had engaged in a wide variety of predatory and coercive
activities. In answer, the defendant asserted it had complete

antitrust immunity against these charges under Section 6 of the
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involving cooperative purchasing and selling unaccompanied
by predatory practices or bad faith use of otherwise legitimate
devices, 19/

In the case of the Section 7 charge, the district court
had rejected the contention that the acquisitions were beyond
the scope of the merger statute by virtue of the Capper-
Volstead proviso empowering a cooperative to make contracts
and agreements necessary to effectuate the association's
purpose, It held that repeal of one statute by another by
implication is not favored, gg/ The Supreme Court affirmed,
holding that under Section 7, contrary to the association's
position, the Secretary of Agriculture had no statutory
authority to approve an acquisition as a '""marketing agreement',
It is interesting to note, however, that the Section 3 Sherman
Act and Section 7 Clayton Act charges were considered on the
same evidence, A crucial element in the charge of concerted
action was the purchase contract containing provisions requiring

the sellers to refrain from competine_in the area for a number
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of years and to persuade their former suppliers to either join




Supreme Court to the Section 3 charge holding the purchasing

rontract "ag a weapon fo restrain and subpress' competitinn
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standing for the proposition that acquisition agreements involving
non-Capper-Volstead firms are necessarily outside of the scope

of the immunity provided by the statute, El/ I am not fully
persuaded the decision went that far. 22/ Obviously, this is

an important question in the light of the recommendations by

many authorities that cooperatives increase their bargaining
position by growth through integration, Much of this might

be expected to come through merger and acquisition, It may

be argued that the Supreme Court, in Maryland and Virginia,

implicitly applied the '"other persons" rule to the Section 7

charge, It seems plain, however, that in their disposition of












The intra-enterprise conspiracy doctrine, it has been
suggested, may go beyond an attack on merely conspiratorial

practicesand also be used as a vehicle to challenge bigness
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it, therefore, is significant that the decision's refusal to
apply the intra-enterprise conspiracy doctrine has been praised
on the ground that this approach is simply not suited to the
problem of agriculture, The problem of the farmer, it was
noted, appears to be excessive dispersion rather than an over-

concentration of productive forces, 30/
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In the case of combinations between a qualified Capper-Volstead
cooperative with a nonqualified person or firm, the exemptions
do not apply and the cooperative's activities with other persons
are subject to the same antitrust prohibitions as those of any
other business entity, Where the cooperative has a business

- relationship with other qualified cooperatives or with its
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the basis of such data the conclusion has been drawn that as
a whole the large cooperatives have not done as well as the
large noncooperatives, gg/ The same study indicated that merging
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cooperatives have grown more rapidly than nonmerging coopera-
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superior avenue to growth, 44/ However, few cooperatives,



"There is substantial evidence to show that the
raonerative movemen), onerates as a werv _snecaseful
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