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AGRICULTURAL COOPERATIVES AND THE ANTITRUST LAWS

One of the prerequisites of a healthy economy is a

rough equality in the buying and selling





structure of entire industries, and that antitrust policy

based on an improper diagnosis of the true nature of industrial

organization could constitute a drag on business decision-

making and economic growth. 3/ The cooperative movement,

too, in making



A recognition of the practical distinction between the

bargaining power of the farmer and other sectors of the economy

in an era of growing concentration is undoubtedly prerequisite

to defining the role of the producer cooperative now and in

the future. In this connection, the National Advisory

Committee on Cooperatives recently stressed the disparity

between the individual farmer and those to whom he sells and

from whom he buys. As a countervailing factor to increasing

concentration in other segments of the agricultural economy,

the Advisory Committee apparently recommends that the

cooperatives increase their rate of growth by way

of integration with agriculturally related businesses in

processing and distribution. 5/ This view seems widespread.

Modern technology emphasizing mass and continuous production,

5/ ". . . Individually, the farmer is a virtually helpless
bargaining unit. This would be just as true if there
were only 1,000,000 farmers, as it is where there
are about 4,000,000 farmers. This weak bargaining
position becomes more evident as the marketing
mechanisms for agricultural products fall into the
hands of fewer and fewer buyers, processors and
distributors. It is further amplified as horizontal
integration takes place among the suppliers of
agricultural in-puts, and as the costs and importance
of these in-puts increase. The one long-term
correction of this economi. the one way

in swhie thes of the iargaining Tosition ofthe incividual farmer fal be Iurand 1o setrenghe isthe cosperative



economic changes to



and Sunkist Growers, Inc. v. Winckler & Smith Citrus Products

Co. 9/ Before turning to these cases, however, a few words on

the





The Supreme Court first took up the question in United

States v. Borden Co., 15/ where it held that Capper-Volstead

does not authorize combinations or conspiracies on the part

of cooperatives which restrain trade in contravention of

Section 1 of the Sherman Act with persons outside the producer

cooperative. In short, the decision formulated what may be

described as the "other persons" rule. That decision

terminated with finality the notion that Capper-Volstead

cooperatives enjoyed absolute immunity from antitrust

prosecution.

The second important Supreme Court opinion to give

further definition to the statutory antitrust exemption

conferred on agricultural cooperatives is Maryland and Virginia

Milk Producers Association v. United States. 16/ That case is

significant because, among other activities, it dealt with i

the acquisition by a producer's cooperative of Embassy Dairy,

a milk distributor in the Washington, D. C. metropolitan area. 17/

The defendant cooperative was charged with monopolization and i

a conspiracy to eliminate competition in violation of <

Sections 2 and 3 of the Sherman Act and with violating

15/ 308 U.S. 188 (1939).
i

16/ Supra n. 8. ]
j
1

17/ The defendant cooperative purchased the area's largest '
milk distributor, Embassy Dairy. The defendant, which was
not involved in either milk distribution or processing,
controlled 80 to 85 percent of the area's milk supply. j
Embassy's share of the milk distribution in the market was /
10 percent. '

j

t
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Section 7 of the Clayton Act by the purchase of Embassy's

assets. The complaint further alleged that the association

had engaged in a wide variety of predatory and coercive

activities. In answer, the defendant asserted it had complete

antitrust immunity against these charges under Section 6 of the

Clayton Act and Sections 1 and 2 of the Capper-Volstead Act.

The Court rejected this defense. 18/ Significantly,

in construing Section 6 of the Clayton Act and the Capper-

Volstead Act, it stressed that both statutes had been enacted

to enable cooperatives to carry out the legitimate objects of

farm organization, viz, to market their products collectively

through joint marketing agencies. The Court held it was not

the Congressional desire to give cooperatives unrestricted

power to restrain trade or to achieve monopoly by preying

on independent producers, processors or



involving cooperative purchasing and selling unaccompanied

by predatory practices or bad faith use of otherwise legitimate

devices. 19/

In the



Supreme Court to the Section 3 charge holding the purchasing

contract "as a weapon to restrain and suppress" competition

seems equally applicable to the the



fact that the proposed merger was inextricably involved with

predatory action not calculated to further the legitimate

objects of the cooperative. In short, I am not sure that

Maryland and Virginia necessarily stands for the proposition

that the acquisition by a cooperative of a non-Capper-Volstead

corporation will never come within the scope of the exemption.

The Supreme Court, it should be noted, in this connection has

stated, somewhat enigmatically, that the purchase of the assets

of a non-Capper-Volstead corporation simply for business use,

without more, often would be permitted and would be lawful

under Capper-Volstead. It seems to me that the acquisition

of the assets of a non-Capper-Volstead corporation by a

qualified cooperative might well be sheltered by the exemption,

provided that under the facts of the particular case such

acquisitions could be brought within the language of the Capper-

Volstead proviso immunizing contracts and agreements necessary

for the processing, handling and marketing of members' products.

At any rate, I agree with the observation that on the basiss



There has also been considerable speculation as to the

application of the intra-enterprise conspiracy doctrine to

federations of cooperative associations. Obviously, this, too,

is a very important issue currently, at a time when the

cooperatives are urged by many in and out of Government to

take action to increase their bargaining position. Federated

marketing agencies formed from a federation of agricultural

cooperatives were not specifically authorized by the law but

it was generally assumed that such federations were exempt. 24/

The question has now been ruled upon by the Supreme Court.

Farmer cooperatives are not subject to the same antitrust

restrictions on the intra-enterprise conspiracy theory as

are ordinary business corporations and their subsidiaries.

Reversing the Ninth Circuit, 25/ a unanimous Supreme Court,

24/ ". . . Obviously, it is convenient, if not indeed
necessary, to any effective cooperative association,
that local associations should act through centralized
marketing agencies . . . [S]uch methods of cooperation
and association between agricultural producers were
intended to be authorized under the very broad
language of this statute [Capper-Volstead]." 36 Ops.
Att'y Gen. 326, 339-40 (1930); see also, Cooperative
Marketing Act, 44 Stat. 802 (1926), 7 U.S.C. §453(a),
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in the Sunkist case, 26/ held the antitrust laws inapplicable

to the agreements between a citrus growers' cooperative, a

subsidiary nonprofit stock corporation, and another stock

company owned by local associations and members of the parent

cooperative. The Court held that Section 6 of the Clayton Act

and the Capper-Volstead Act allowed a cooperative to form a

single entity to handle collectively all the processing and

marketing of citrus fruits. 21/ Ruling that the statutory

exemption applied, the Court treated the three separate legal

entities as a single cooperative organization, stating:

". . .To hold otherwise would be to impose grave
legal consequences upon organizational distinctions
that are of de minimis meaning and effect to these
growers who TTave banded together for processing
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The intra-enterprise conspiracy doctrine, it has been

suggested, may go beyond an attack on merely conspiratorial

practices and also be used as a vehicle to challenge bigness

and concentration itself. In the context of this discussion

it, therefore, is significant that the decision's refusal to

apply the intra-enterprise conspiracy doctrine has been praised

on the ground that this approach is simply not suited to the

problem of agriculture. The problem of the farmer, it was

noted, appears to be excessive dispersion rather than an over-

concentration of productive forces. 30/

Considered together, the three leading Supreme Court

decisions on the subject lead to the following conclusions:

In the case of combinations between a qualified Capper-Volstead

cooperative with a nonqualified person or firm, the exemptions

do not apply and the cooperative's activities with other persons

are subject to the same antitrust prohibitions as those of any

other business entity. Where the cooperative has a business

relationship with other qualified cooperatives or with its

own members as subsidiaries, the exemption from antitrust

will be allowed, provided that the particular activity is

within the legitimate objects of the cooperative's function

involving no predatory practices. On the basis of the Maryland

and Virginia and Borden cases, it is a fair assumption that

30/ Note, Sherman Act: Agricultural Cooperatives Not Subject
to Intra-Enterprise ConspTracy Doctrine, 47 Minn. L. Rev. 900
(1963).

i



combinations of nonfederated cooperatives and conspiracies

between qualified cooperatives are outside the scope of the

exemption. Where the relationships of qualified cooperatives

with each other are in issue, the courts will apply the

"legitimate objects" test, proceeding on a case-by-case basis

to examine the methods and intent of these associations. This

interpretation harmonizes Borden, Maryland and Virginia, and

Sunkist. Sunkist, of course, went no further than holding

that a combination of related cooperatives was not, in

and of itself, unlawful. Although the case gives some

sanction to joint marketing activities by federated

cooperatives, predatory practices, in my view, would

immediately remove the exemption from the cooperative

associations, whatever their relationship.

In short, per se hard-core violations of the antitrust

laws as, for example, predatory pricing or price fixing

agreements, will be prosecuted in the future in the case of

cooperatives as they have been in the past. In such instances,

the antitrust exemption obviously will not apply. On the

other hand, in those instances where an acquisition or other

form of integration by a cooperative is concerned and where

no predatory activity is involved in the transaction, it is

my belief that the antitrust enforcement agencies will apply

the rule of reason unless the antitrust exemption is applicable

in the particular case. In that connection, it may be

-16-



worthwhile to enumerate the policy considerations and economic

facts which might influence the application of the rule.

Certainly pertinent to any discussion of the cooperative

movement in the context of antitrust is that line of comment

holding that the Sherman Act and subsequent antitrust statutes

had "a social purpose at least coordinate with its economic

, purpose." 3JI/ Or, as a distinguished economist has put it,

the "American politico-economic philosophy is grounded in

the belief that power should be diffused rather than

concentrated," describing the antitrust laws as the equivalent

of a system of political checks and balances in economic

affairs. 32/ Such an analysis indicates that strengthening

the farmer cooperatives may play an important complementary

role supplementing enforcement of the antitrust statutes.

Study along these lines may well be pertinent to the issue of

31/ Statement of Dr. Stelzer, Hearings on Economic Concentration,
liupra n. 2, at 189. E.g., one noted commentator speaks of the
Sherman Act's "eminently 'social' purpose" in safeguarding the
rights of the "common man" in business as opposed to the more
impersonal forms of enterprise. Hans B. Thorelli, The Federal
Antitrust Policy: Origination of an American Tradition,
Baltimore, Johns Hopkins Press (1955), p. 227.

32/ Statement of Corwin Edwards





economy as a whole and particularly to the agricultural

cooperative. 35/

The publications of the Department of Agriculture and

the speeches of its officials indicate that it is the Depart-

ment's policy to encourage cooperative growth through merger

or acquisition. A few references will serve to illustrate

this point. For example, Stanley F. Krause of the Marketing

Division advised:

" . . . Cooperatives can no longer be passive
about merger. For many cooperatives this point
is not whether or not to merge, but how to
merge . . . ." 3_6/

Job K. Savage, Director, Management Services Division, was

equally direct, stating:

35/ Certainly some of the figures presented by Dr. Mueller
in the course of the Senate hearings with respect to economic
concentration should give any serious student of our economy
pause. He indicated in his testimony that the percentage of
all manufacturing assets held by the hundred largest corpora-
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"Automation and a necessity to constantly
increase the efficiency of operation calls for
increased size. The power



The available data suggests that mergers have not

transformed the aggregat



as compared to 63.3 percent for the cooperatives. 41/ On

the basis of such data the conclusion has been drawn that as

a whole the large cooperatives have not done as well as the

large noncooperatives. 42/ The same study indicated that merging

cooperatives have grown more rapidly than nonmerging coopera-

tives, 43/ and suggested that because the internal structure of

many markets prevents internal expansion, mergers present a

superior avenue to growth. £4/ However, few cooperatives,

whatever their avenue to growth, seem to have



"There is substantial evidence to show that the
cooperative movement operates as a very successful
means of combating monopolistic concentrations
and, as such, is a very healthy addition to the
American economy.

The theory that the cooperative movement is
seriously endangering other economic forms of business
operation can be utterly disregarded inasmuch as the
volume of business enjoyed by cooperatives and their
degree of participation in the national income is
very nominal." 46/

As a general rule, these conclusions are apparently still

valid. They are obviously pertinent in considering the role

of the cooperative in the context of antitrust policy and growing

concentrat ion.

46/ H.R. Rep. 1888, 79th Cong., 2d Sess. (1946), p. 42,

-23-


