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have a dangerous tendency unduly to hinder competition or
create a monopoly,

The Commission's general authority to prevent acts
and practices with a tendency to hinder competition or create
monopolies is derived from the prohibition against unfair
methods of competition spelled out in the original Federal
Trade Commission Act of 1914, 1In addition, Section 2 of
the Clayton Act of 1914, as amended by the Robinson-Patman
Act in 1936, specifically charges the Commission with
proceeding against discriminatory pricing practices which
may injure competition, Finally, under Section 7 of the
Clayton Act, the Commission has the responsibility of
proceeding against corporate mergers with the requisite

anticompetitive tendencies,

Mergers
Antitrust activity in the merger area has al-
ways been an intriguing subject for the commentator, Of
late, however, the volume of comment - much of it critical
from the academic community, the press and business - has
been increasing, The reasons for the current concern

with application of antitrust to mergers are fairly obvious,
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and the implications of these phenomena for our free
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who view with alarm current developments under the merger

law, which it is feared may freeze business into an obsolete
pattern. In short, there is increasing concern about |
the relevance of antitrust to the economy of today. My J

|
remarks will be devoted to that topic and the further questiod

of how should antitrust measures be applied to current |
problems. I do not intend to discuss the minutiae of the

|
more recenht decisions or to delve into some of the more ‘
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approach for maintaining a free competitive economy one
which focuses on the structure of the economy (S;E-:
prohibition of mergers) or one which emphasizes the restraint
of anticompetitive behavior, Finally, one might also ask

whether a rational antitrust approach should not give
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articles in the April and March issues of Fortune, devoted
to the subject, These articles offer an advantageous
springboard for our discussion for the simple reason that

I assume that most of you have read them and, secondly,
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issues in such a way that at least we should know what we
are talking about, Briefly, Fortune proposes, under the

title of "Antitrust in an Era of Radical Change", that









The Supreme Court in 1931 stated that Congress,
in enacting the statute, was concerned with preventing
"unfair competition [which it recognized as the] practice ‘
which destroys competition and establishes monopoly
e o o o g/ The recognition by the Court, which was then
of a conservative complexion, of the legislative intent
to encourage an economic climate in which a large number
of independent competitive firms can flourish is note-
worthy., The question remains whether, in an era of
growing concentration and technological innovation, it

is still a realistic goal,

A consideration of this topic leads us to the

burning antitrust issue of the day: What is the
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significant and that such power is not measured by
the size of its market share in particular markets but
extends to markets in which a conglomerate's share is too
small to constitute a monopoly or participation in oligopoly,
The problem of overall concentration due to
conglomerate size is, however, a difficult one, Even
Dr., Edwards, despite his suggestion that Section 7 proceedings
should be hrought whenever possible, does not seem certain
that the present laws are applicable to concentration
resulting from the growth of conglomerate firms, He
concedes that it would be difficult to bring the present
antitrust laws to bear upon such amalgamations, Z/
Dr, Edwards is not alone in expressing doubt that the
antitrust laws now in force were designed to deal with
this problem, In this connection it is interesting that
Donald Turner, Assistant Attorney General in Charge of the
Antitrust Divisién, recently suggested the possibility of
dealing with overall concentration by legislation

specifically designed to curb growth by way of acquisitions

1/ Testimony of Professor Corwin Edwards, Concentration
Hearings, p. 44, 45 (1964),

13,









merger results in the elimination of potential
competition, the likelihood that reciprocity will be

used, or the creation of extraordinary competitive ﬂ

advantages for the conglomerate enterprise, then a proceeding

under the present antimerger act is justified. |

In the case of vertical and horizontal mergers, |

however, the antitrust agencies, in my view, should take

a fairly stringent stand. These acquisitions can readily
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actual or probable impact of the merger on competition

in specific markets. Horizontal mergers in the majority
of cases clearly diminish competition, at least to

some degree, because the necessary consequence of such an

amalgamation is the disappearance of a competitor or a '
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I would agree with Mr, Turner's rebuttal to
Forthne's proposals that the best economic evidence

indicates that a strong merger policy, at least insofar
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right. lg/ In this connection it is interesting to

note that certain studies indicate there is a relationship
between price-cost margins in an industry and the degree of
concentration in that industry. In the case of an
economic study of 1958 data for 32 food manufacturing
industries, one of the economists responsible for this
inquiry stated:

'"*. . . we have examined and accepted the hypothesis
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positively related to the degree of concentration.
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what should be my prime concern, namely, the prohibition

by the Federal Trade Commission Act of unfair methods of

aptitrust and trade reeulatinn althgueb _there are thoga,

who will deny it, must be as concerned with behavior
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competitive practices can be as destructive to competition
as a wave of mergers; for example, some types of discrimina-
tory pricing and sales below cost. 12/ The suggestion,
however, has been made that a broadened attack on market
power would not only reduce the frequency of anticompetitive
behavior such as price discrimination but also the

frequency of situations where unfair practices such as

price discriminations would have a substantial competitive
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the economy, the law merely fixes the rules of the game but

does not involve the government in business risks or manage-
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acts and practices unchecked by either advice or
injunction and then to say to them, '"Big Boys, you are
now too big; you must submit to surgery. We are going
to undertake to cut you down to proper size,"

In conclusion, it is my belief that although the
economy may undergo many changes, antitrust is not apt to
lose its relevance, Mr, Justice Holmes described the

basic antitrust law, the Sherman Act, 'as a charter of
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comparable to that found to be desirable in constitutional
provisions," 29/ The same may be said with equal validity
of the Federal Trade Commission Act's provisions against
unfair acts and practices, In other words, Congress has
fashioned instruments to develop the law in this area

into what should be "a living process, responsive and

resnansible fin_cbhansine hupan_needs ' 21/

20/ Appalachian Coals, Inc, v, United States, 288 U,S.
344, 359 (1933).

21/ Hon, William J, Brennan, Jr.,, Centennial Address,
Centennial Convocation of the Geo, Wash, U, Law School,
Oct, 12, 1965, 34 Geo, Wash, L, Rev, 189, 190 (1965),







