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CONGLOMERATE MERGERS AND ANTITRUST LAWS

Introduction

Today, we are considering conglomerate mergers and the

questions they present under the antitrust laws. Of
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mergers, but also public policy questions presented by
increasing overall concentration of economic power. There
are no easy answers and the proposed solutions are often in

canflirt Simnle legal formmnlas nhviniely do nnt annlvy _in

this area, for here we deal with questions on the frontier
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bargaining process in the market. §/ Concentration
has been singled out as a possible indicator of
where significantly noncompetitive markets may be
found. g/ This proposition is one to be considered
seriously in the establishment of public policy.

The difficulty for application of antitrust standards
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Overall concentration, to a large degree, it appears,
has been a function of business' drive for diversification lg/
and some commentators directly ascribe the increase in
aggregate concentration to the conglomerate merger. lg/
Joint ventures also evidently bear some responsibility for
this phenomenon. li/ The implications of the conglomerate

merger movement for antitrust policy is demonstrated by the

. increa;g in mergers of this categorv to a Egrcentaze of 71
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The large, diversified company's ability to withstand the
discipline of a particular market may stem simply from its
financial resources and the fact that two or more conglomerate
enterprises meeting in many markets may tend to soften
their competitive tactics with respect to each other, while,

» on the other hand, smaller enterprises, depending entirely

on their success in a single market, may tend to compete

less aggressively with a large, diversified, multimarket

company. Furthermore, if a multimarket firm possesses

{ market power in some markets, this power may become a

1 example, the large, diversified firm may use its financial
power derived from a number of product or geographic markets

to subsidize its expansion in additional areas. 29/ There
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might be usefully brought under this heading. 21/

Barriers of economies of scale arise from the fact that

a firm may not secure the lowest possible production

‘ costs until it has achieved a certain share of the market

\ which it is to enter. Since it may be anticipated that

any firm entering a new market may well have to start with a
less-than-optimum market share, this factor will obviously
impede entry. On the other hand, the presence of absolute
cost barriers indicates that the potential entrant will not
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markets. 34/ 1In addition, there should be more

s cfudipsate gdetqrrine tha ralatirprhdn batwonn—nnigp qonhe
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While I believe that conglomerate acquisitions

should be dealt with where the probability of anti-
competitive effect can be demonstrated in specific markets
and industries, it is my view the Sherman and Clayton Acts
were not designed to cope with the problem of overall
concentration as such. gﬁ/ There is merit to the suggestion §
that if Government is to concern itself with the problem
of superconcentration, then it should be done under a

statute designed expressly to cope with that problem. EZ/

Footnote 35, continued:

level of market concentration and profit rates.

That is to say, firms selling in highly concentrated
markets earn substantially higher profit rates than
those selling in less concentrated markets."

"The Structure of Food Manufacturing', supra note 26,
at 212,

36/ Professor Corwin Edwards, despite his suggestion that
Section 7 should be applied in the case of conglomerate
mergers wherever possible, concedes that it is difficult to
bring the antitrust laws to bear on these amalgamations.
Testimony of Professor Edwards, Concentration Hearings,
supra note 10, at 44, 45.

37/ 1t is interesting to note that Donald Turner,

Assistant Attorney General in charge of the Antitrust
Division, has suggested the possibility of dealing with
overall concentration by legislation specifically designed
to curb growth by way of acquisitions in the case of certain
of the largest corporations. Mr. Turner, on this occasion,
specifically disclaimed having reached the conviction

that there is a trend toward superconcentration, and
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head-on would be an attack on mere bigness, for which
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