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"At The Crossroads" *

My assigned topic is the "Consumer Concerns of the

Federal Trade Commission." The general topic of the program

is "Consumer Protection Laws, Federal and State — Possible

Conflicts in their Administration." The two topics blend.

One of the Federal Trade Commission's greatest concerns in

implementing its assigned duties to the consumer and the

general public policy aimed at his protection, is obtaining

the cooperation and the assistance of State consumer agencies,

There are some thirty-three Federal agencies that

enforce some type of consumer protection statute. There

are fifty states enforcing consumer protection laws. There

are overlaps or areas of dual jurisdiction.n o

 the





Today's meeting offers an appropriate opportunity for

examining the status of federal/state cooperation on consumer

matters, and the outlook for the future. We can use three

statutes as examples: (1) the Federal Trade Commission Act;

(2) the Fair Packaging and Labeling Act; and (3) the new

Consumer Credit Protection Act (or Truth-in-Lending).

I.

The Federal Trade Commission Act is one of the oldest

consumer protection statutes on the books. It has been in

force for over fifty years. However, it was not until the

Wheeler-Lea Amendment in 1938 that the Act was given an

effective potential for the curbing of deceptive marketing

practices and false advertising. Until this amendment, the

Commission was empowered to halt deception only if it

involved an unfair method of competition.

You are all familiar with what the Commission has done

to prevent fraud in the market place and the dissemination of

false representations through advertisements since enactment

of the Wheeler-Lea amendment. Its successes, however, have

come principally in the policing of national practices. It

has failed, and failed miserably in my opinion, in protecting

the consumer from what has lately been known as the "hard core

frauds". But this failure arises from the nature of the problem.
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interstate sale of goods. Because



Federal Trade Commission." * In 1950 most states had laws

of the so-called "Printers' Ink" type which declare false

advertising and certain deceptive practices to be misdemeanors

However, as Callman has pointed out: "[tjhough these

statutes generally obviate the necessity of proving

scienter, the few reported cases reveal their inadequacy.

They are applicable only to categorical misrepresentations

of fact and, therefore, are easily circumvented and

practically incapable of outlawing any but the most blatant

falsehoods." **

Two years ago, Chairman Dixon, on behalf of the

Commission, publicly urged the states to adopt legislation

similar to the Commission's own authority to prevent deceptive

* 1 Callman. Unfair Competition and Trademarks, 252 (1945).

** 1A- a t 249. Recently, the Chairman of the American
Advertising Federation, in urging the adoption of effective
state legislation governing deceptive practices, observed:
"Deceptive advertising and selling practices are far
more prevalent intra-state than interstate. And more than
half of our states have no adequate laws to control the
intra-state operator of vicious ... selling rackets or
the businessman who deliberately employs dishonest adver-
tising to bilk the public." Address of Kenneth Laird
before First National Convention of the American Advertising
Federation, Portland, Oregon, July 8, 1968.
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Trade Commission Act. In 1967 alone, eight states adopted

legislation pertaining to unfair trade practices and consumer

protection. At least three states, on the suggestion of the

Federal Trade Commission and the Council of State Governments,

have adopted licensing laws whose purposes are to protect

consumers from practices long matters of concern to consumer

agencies. Again through the efforts of the National Conference

of Commissioners on Uniform State Laws, a number of states

have enacted the Uniform Deceptive Trade Practices Act, a

statute providing a Unciv Tj
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thorough that we look with great confidence to early

effectuation of the statute's purposes.

When the Commission assumed jurisdiction over the Fair

Packaging and Labeling Act, it reasonably expected an

unfavorable response from state authorities. After all,

state officials, who had long 154 tomnc





of the statute with respect to national merchants and

finance companies, I see great difficulty in meaningfully

implementing the statute with the corner jeweler and loan

company.

In terms of scope, purpose, and a reasonable route to

enforcement, there is a recognizable similarity between

the Fair Packaging and Labeling Act and the "Truth-in-

Lending" statute. Both laws delegate to the Commission

an extensive jurisdiction. Both are designed to provide

essential trade information to the consumer. Both should

be more effectively implemented through a program of

federal/state communication and cooperation.

But, unlike Fair Packaging, the disclosure technique

of Truth-in-Lending is essentially new to the state

experience in regulating credit. Because of this, there

is no existing state expertise and no state agency pre-

pared and ready to assist in enforcement. To date, we

have had very few contacts with state authorities, but the

statute is new and its ramifications require careful study.

However, a reasonable opportunity for federal/state cooperation

is being developed through the proposal of the National

Conference of Commissioners for Uniform State Laws of a

uniform credit statute.
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While there are some who say that consumer credit

protection is now the sole concern of the federal govern-

ment, I disagree. I see the new statue not as one that

excludes, or discourages state participation, but rather

as one that offers a stimulant for effective state

regulation — if not one whose purposes require such action.

To some it may sound either strange or heretical that

a federal administrator seeks a sharing of jurisdiction.

To these people the federal government is always on the

march. To an extent, this is true. We are always moving.

But, thank fortune, so are state and local governments

beginning to move in areas of consumer protection legisla-

tion. We can only reach our joint destination through

communication and informed cooperation.

In the implementation and enforcement of Truth-in-

Lending, the Federal Trade Commission stands at the cross-

roads. We have unique and challenging opportunitites and

alternatives. In essence, the choices lie between a massive

enforcement program and a smaller, flexible, but more daring

approach. The initial selection rests with the Commission,

but the eventual direction will be determined by the states.

Frankly, I am apprehensive.

A mature society tends to rely more readily on an

organization that is more massive and elaborate - with

numbers and solidarity and power. But, at times, the
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price paid can be cumbersomeness and lack of adaptability.

With thi



Ask the poor about their day-to-day dealings for goods

which most of America consider day-to-day necessities.

Ask your Congressional representatives, the Federal Trade

Commission and state officers about their mail. Finally,

ask our prominent manufacturers and retailers, who have

recently conducted public opinion surveys, whether they

think "consumerism" is just politics.

There are possibilities ft>r conflict in a number of

areas between federal and state authorities entrusted with

the enforcement of consumer protection legislation. These

possibilities may not become


