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A R E P O R T O F P R O G R E S S

During the twelve months since the last Association meeting in
Boston, I have completed m y first year as Chairman of the Federal
Trade Commission. I feel that the year has been one of progress.
W e have not accomplished all of our objectives, but w e have taken
measurable strides in what I consider to be the right direction.

Shortly after taking office! suggested a revaluation or reassess-
ment of the Commission's responsibilities. A m o n g other things I
proposed a return to first principles, a program for increased c o m -
pliance and enforcement, a full-fledged attack on "delay" - probably
the worst enemy of administrative law, and a study of agency overlap
and duplication of activity.

Let us review a few of the developments that have taken place
with reference to these problems:

Return to First Principles



Assuming that some of the criticism was Justified, what have w e
done about it at the Commission?

1. First and foremost, the decisional work of the Commission
is ample evidence, I believe,



Complaints in the deceptive practice field ran the entire gamut
of consumer goods, from food and drugs to clothing and home appli-
ances.

Based on a comparison of fiscal years, I a m told that the record
of complaints issued during the past fiscal year has not been sur-
passed — at least in recent years. While I have no intention of
running a statistical race against earlier commissions, and did not
intend to compile this record until asked to do so a few weeks ago
in order to prepare a statement for the House Small Business C o m -
mittee, I cite it here to show that an administrative tribunal can have
a sensible trade regulation program and still remain a strong law
enforcement agency.

2. The economic and marketing work of the Commission is of
primary concern if the administrative process is to furnish the broad
factual base in the complex field of antitrust law that Congress origi-
nally intended. Almost every antitrust case presents economic and
marketing problems. Legal procedures are employed, it is true, but
primarily for the purpose of resolving relevant economic questions.
For this reason, the Commission's Bureau of Economics has been
and is being revitalized. Our economists are working closely with
our investigators and trial lawyers. Primary emphasis is being
placed upon those practices that have significance in the market
place; that have or are likely to have some economic consequence.

Recently the Commission issued two economic reports, one on
Changes in Concentration in Manufacturing, and the other on Coffee
Prices. Both are fair, honest and objective studies. The coffee
report is in m y judgment one of the best economic studies ever pub-
lished by a governmental agency.

3. On several occasions, I have taken the position that the C o m -
mission should not further extend the per se doctrine; that, except
where the courts and Congress have directed otherwise, the C o m -
mission should determine competitive effects by examination,
analysis and evaluation of relevant market facts.

If this view is to prevail, satisfactory answers to three very
practical questions must be found:

a. What are the relevant economic and marketing factors in
the particular case?

b. H o w can they be developed?

c. H o w can they be presented in evidence without unduly
burdening the record?



If a rule of reason approach is ever to receive general applica-
tion, -solutions to these questions must be forthcoming. In a recent
talk before the American Marketing Association I attempted to
furnish partial answers. M y main purpose, however, was to stim-
ulate the thinking of antitrust scholars and perhaps thereby stimulate
legal and economic research on the overall problem.

4. Another key in our effort to effectuate a return to first prin-
ciples lies in the improvements that have taken place in the fact-
finding and decisional work of the Commission and its hearing
examiners.

O n M a y 11, the Commission adopted the following program:

a. The hearing examiner should issue findings and conclu-
sions and his reasons therefor in every case, whether they be
favorable or adverse to the allegations of the complaint. H e
should abandon formal and legalistic "findings" and adopt
instead narrative and descriptive reports.

b. The form and content of the order to cease and desist,
which is part of the initial decision, should be improved.

The prohibitions of the order should deal with the specific
issues and should be so clear that respondents will have no
doubt as to what is expected of them. The exact practice found
to be illegal should be expressly prohibited, as well as such
other practices as m a y be necessary to assure adequate relief.

c. Except in rare cases, the Commission, on review or ap-
peal, should not issue new or separate findings.

Where the Commission disagrees with some of the findings
in the initial decision, it is the purpose of an opinion to point
that out, to explain why the Commission differs, and to order
the findings modified accordingly. Since the Commission, under
the statute, has the ultimate fact finding responsibility, the
opinion should, of course, expressly adopt the. findings and con-
clusions of the hearing examiner as modified.

d. The Commission should write an opinion in every case.

It is m y hope that as a result of this action future published de-
cisions will not only constitute the authentic public record of what
was done in a particular case but will also afford a collection of
precedents by which its handling of future cases can be forecast.
All of us know that fact-finding is the heart of the Commission's
work. Narrative and descriptive reports will provide a long-
needed degree of certainty in this complex field of the law.



5. The Commission has, I think, adopted the





O n August 3, w e appointed a task force to screen current national
and regional adrertlslng so as to determine whether advertisers are
in compliance with outstanding orders, stipulations and trade prac-
tice rules. The task force Is comprised of personnel with legal
training. Previous advertising surveys were conducted by non-legal
personnel.

These measures will serve to stimulate compliance with existing
orders. It is useless, it seems to m e , for the Commission to enter
orders unless it sees to it that they are obeyed either voluntarily or
through appropriate enforcement proceedings against those who
deliberately or wilfully ignore them.

Failure to obtain compliance constitutes a waste of public money,
has a demoralizing effect on competitors and m e m b e r s of the public
who have been Injured and tends to encourage a disregard of anti-
trust and trade regulation laws, oftentimes to the direct detriment
of small businessmen trying £o enter or remain in a highly competi-
tive market.

10. O n M a y 12 of this year, I Indicated in a public statement
that the Commission's trade practice conference rules would, in
appropriate Instances, be backed up by investigations and formal
action. O n that date I announced the Commission's plan to effectuate
a cooperative program designed to bring about prompt compliance
with the rules in the Cosmetics Industry. In the future, one of the
purposes of the trade practice rules will be to ferret out and pinpoint
the wilful violator.

11. T o expedite compliance in formal cases, the Commission
adopted In M a y a new rule of practice permitting a more extensive
use of consent orders. This new rule was recommended for the
primary, purpose of reducing expense and delay. The new rule —

a. Eliminates the previous requirement that consent settle-
ments contain findings of fact.

b. Permits disposition of a case by consent at any stage of
the proceeding.

c. Allows settlement of a case as to some or all of the
Issues or as to some or all of the respondents.

d. Authorizes hearing examiners to accept or reject stipu-
lations frfatiUng proposed consent orders, with acceptance
subject to Commission review and with rejection subject to
appeal to the Commission.

Under the new rule, the only admission required of respondents
is that of
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reduced by almost five times the number of cases pending more {
than 30 days. I a m especially proud of this fact. !

i

The Commission has also become more expeditious in disposing j
of Informal matters brought before it by the staff. The backlog of !
recommendations for complaints, for example, has been reduced
by more than 10 times —


