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PRICE DIFFERENTIALS BASED ON COST DIFFERENCES:
Strengthening the Administration of the Robinson-Patman Act

I long have thought that one of the main reasons for failure to
obtain general compliance with the Robinson-Patman Act, is the
mystery and ignorance (both in industry and government) which
surround distribution costs.

While savings in cost constitute the primary justification for
price differentials under the Act, there has been little advancement
in the field of distribution cost accounting during the eighteen years
it has been on the books. Manufacturing cost determination has been
reasonably well understood and recognized



involved lower net prices than those charged independent dealers,
were made because of the great difference in the volume purchased
by Sears as compared with that of the largest independent dealer.

After some 25,000 pages of testimony, the Commission ruled
that it did not consider "a difference in price to be on account of
quantity unless it was based on a difference in cost and was reason-
ably related to and approximately no more than that difference."
It concluded that since the price differential in favor of Sears was
not justified by differences in cost of transportation or selling,
the lower prices were not made "on account of" quantity.

In support of this ruling the Commission relied on various
economists who had written or commented on the subject of quantity
discounts. These economists had said that insofar as the purchasing
habits of the customer contribute to savings, it is sound to carry the
discount to the point where the customer receives the benefit of the
savings he created; that the proper basis for quantity discounts is
to m a k e them commensurate with the economies that are effected in
handling and shipping the respective quantities of merchandise.
Such discounts are equitable, they said, in that the buyer who pur-
chases in large quantities is compensated for the carrying or
handling charges he assumes when he buys the large lots.

Based on this reasoning it was concluded that quantity discounts
which exceeded such savings were a device for catering to large
buyers and amounted to price cutting.

The respondent tire company, in refutation, pointed to the
language of the statute and asserted that it permitted a discrimina-
tion that would measure the economic advantage of quantity sales
beyond mere savings in cost. It pointed to such economic benefits
as the value of Sears' volume in removing manufacturing hazards,
the avoidance of profit fluctuation, the assumption by the buyer of
certain risks and drops in raw material prices.

While the Commission remained unconvinced, the court, on
appeal, agreed with respondent. "It seems clear," the court said,
"that/ok^ section 2 of the Clayton Act permits discrimination in
price on account of quantity without relation to savings in costs."
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quantities in which such commodities are to such purchasers
sold or delivered."

It was believed at the time that the new proviso was little more
than a legislative restatement of the



cases in which respondents became convinced that the cost defense
would not be successful or that it was too complex and expensive to
be undertaken. By and large, however, the rigid standards of proof



A n Advisory Committee on Cost Justification was appointed and
Professor H . F . Taggart of the University of Michigan was desig-
nated Chairman. The Committee was asked to ascertain whether it
is feasible for the Federal Trade Commission to develop standards
of proof and procedures for costing which can be adopted by the
Commission as guides to businessmen desiring to comply with the
law.

To the extent that such standards of proof and reliable guides to
satisfactory costing procedures are susceptible of development, and
are consistent with good business practices, sellers who wish to
facilitate a determination of compliance with the Act would be able
to organize their records accordingly.

W e are not naive enough to believe that either the Advisory
Committee or the Commission can devise a universal system of
cost accounting which can be adopted by a seller and from which he
can derive, merely by turning to the proper ledger account, the
answer to any particular Robinson-Patman Act problem.

However, I do feel that the Advisory Committee can and will
make a significant contribution to improved cost accounting methods
and techniques which will be useful not only to the Commission but
to business generally. Most businessmen will agree, I believe, that
regardless of the Robinson-Patman Act they need to know m u c h
more about distribution costs.

I don't know just when the Advisory Committee will report or
what it will recommend. The appointments to the committee were
made and accepted with the understanding that the m e m b e r s were
to take their time, that the problem was not one that lent itself to
quick or easy solution.

While, as I say, I cannot preview the report, I a m told it will
probably discuss such problems as:

1. Definitions of price and price differences.
2. Definitions of other terms at both the manufacturing and

distribution level.
3. Manufacturing costs as affected by methods and quantities

of sale.
4. Selling and transportation costs as affected by methods and

quantities of sale and delivery.
5. Techniques of allocation and proration.
6. Customer classification.
7. Use of budgeted costs, standard costs, actual costs.
8. Functional approach to distribution cost analysis.
9. Uses of sampling in mak2ieve bu8ss5el



In the recent Sylvania case decided two weeks ago, the C o m m i s -
sion m a y have anticipated one of the many problems the committee
will consider. There were divergent points of view in that case as
to whether the price differential, which was the subject of the c o m -
plaint, was the difference between the prices of each of 600 types
of radio tubes, or whether it was permissible to ascertain a

r en


