


not approved, it makes clear that the antitrust agencies may 

initiate an antitrust action seeking rescission of the merger 

itself. Third, it insures that the merging companies will be 

maintained as separate entities for some time after the 
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of the FTC is content with a settlement~ the acquiring firm is 

content with its expanded crude reserves~ the stockholders of the 

acquired firm are content with a windfall. But the independent 

refiners and marketers are justified in their fears and the 

public is justified in worrying about higher fuel prices. 

Given that the FTC apears committed to a consistent policy 

of relying on divestitures, a coroilary problem has emerged. The 

future prospects for these divested assets -- once severed from 

their umbilical cord to secure supply -- is uncertain at best. 

If these assets cannot survive over the long run because their 

regular supplies of crude and refined product have disappeared, 

then even the 



such manner as to maintain the divested entity in viable 

competition in the relevant markets." 1J If 





would have been put on the market with a substantial risk that 

the divestitures would not have been accomplished in a way that 

achieved the principal objective -- restoring the competitive 

role of Cities Service otherwise lost through the acquisition. 

Texaco-Getty 

As you are painfully aware, the Commission on February 13 of 

this year tentatively approved a consent agreement with Texaco 

which allows Texaco to acquire Getty, subject to certain 

divestiture requirements and a temporary requirement to supply 

some independent refineries in California. Once again, the 

Commission's approach means major, previously productive assets 

will be put on the market for sale to unknown parties. Once 

again, there are limited assurances that the divestitures can be 

accomplished in a way that maintains their viability and restores 

competition lost as a result of the acquisition. Those risks are 

particularly great in the case of refining divestitures. 

The Texaco-Getty order requires two refineries be 

divested -- one in Eagle Point, New Jersey, the other in 

Eldorado, Kansas. It is not at all clear that the refineries 

will end up in the hands of a company which will maintain their 

viability and competitive significance. In particular, neither 

refinery, once sold off from its current owner, may have a 

.reliable source of crude oil. Consequently, these remedies 

present a major risk that the Commission's remedy of restoring 

the competition cost through Getty's disappearance will be 

illusory. 
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The advantages of the proposed legislation are clearly 

illustrated by the Texaco-Getty agreement. First, unlike the 

procedure contemplated in H.R. 5452, the Commission will very 

likely finalize the Texaco agreement before any divestitures are 

presented for approval. Consequently, if no satisfactory 

purchaser can be found, the Commission will be unable to rescind 

the agreement and reconsider the question of seeking divestiture 

of Getty as an independent company. 11 Second, unlike H.R. 5452, 

the hold separate agreement in Texaco-Getty expires when the 

agreement is finalized. consequently, even if the Commission 

could ultimately reconsider the question of whether the ordered 

divestitures are practical, Getty would by that time be absorbed 

as an independent company of Texaco. And, of course, there is no 

period after the divestitures are approved for any third party to 

challenge the Commission's resolution of the merger. 

Socal-Gulf 

The Socal-Gulf consent agreement provides much better 

protection than any of the previous Commission orders by building 

in safeguards in the event the divestitures cannot be effectively 

achieved. In fact, the Socal-Gulf agreement parallels the 

proposed legislation in major ways by including a hold separate 

agreement until the divestitures are approved and a right of the 

11 It should be noted that Assistant Attorney General Baxter 
announced a Justice Department policy of insisting on elimination 
of anticompetitive overlaps before consummation of a merger, 
rather than "promises to eliminate such overlaps." See Justice 
Department press release of Feb. 8, 1982. 
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Commission, 



find that relief necessary to resolve antitrust 
problems in some refined product market. Unlike 
Texaco-Getty, the staff uncovered troubling 
documentary evidence indicating that any 
divestiture of the refineries at issue may be 
problematic 



The great advantage of the bill is that it insures that 

effective oil merger remedies will not depend on the exigencies 

of negotiations between the enforcement agencies and the merging 

companies or on the untested waters of the federal courts. There 

is no doubt that industrywide conditions in the oil industry 

means divestitures of substantial assets are risky remedies and 

antitrust enforcement agencies can greatly benefit from statutory 

safeguards in all large oil merger cases. 

Extending the Waiting Period 

Another very desirable feature of the bill is the provision 

allowing the Justice Department or the FTC to extend the waiting 

period under the Hart-Scott-Rodino Act if the value of the merger 

exceeds $2 billion. It has become increasingly clear that thf the t h e t - S c o t t - R o d i n o  t h e  t h e w h e n j 
 0 . 0 5  T c  1 5 . 2 4  4 1 0  0  1 2 . 8  4 2 4 . 6 8 2 4   4 1 9 4 0 5 . 8 5  T

t

h

e

w

a

T

j




0

.

0

5

 

T

c

 

1

6

.

4

2

7

4

 

0

 

0

 

1

2

.

5

 

1

7

.

6

3

 

5

8

2

.

3

3

4

0

5

.

8

5

 

T

i

e

t

s

 

d

j




1

5

.

0

9

5

3

 

0

 

0

 

1

2

.

8

 

3

5

3

.

2

4

 

8

3

2

.

3

3

4

0

5

.

8

5

 

T

o

r

j




1

0

.

8

 

4

4

6

.

4

 

5

5

8

7

p

0

 

1

2

.

8

 

5

6

.

.

3

7

 

c

S

9

r

1

7

9

/

4

M

3

.

8

 

4

1

T

j




1

6

.

3

6

9

 

0

 

0

 

c

5

.

8

5

 

T

i

9

3

5

6

 

0

 

0

 

1

2

4

0

5

.

8

5

 

T

o

 

T

c

T

j




1

6

.

4

2

6

1

 

0

 

0

 

0

 

 

c

2

n

3

3

T

i

9

3

5

I

n

8

 

T

m




(

t

h

f

 

)

T

j




1

4

.

P

i

a

r

d

1

4

4

0

 

1

2

 

c

2

n

3

3

T

i

9

3

5

c

 

.

5

5

 

T

m




(

t

6

7

T

c

T

j




1

6

.

4

2

6

1

 

7

4

2

6

9

2

 

c

2

n

3

3

T

i

9

3

5

 

0

 

>

8

5

 

T

m




(

o

f

 

)

T

j




1

4

.

7

5

3

6

 

 

0

 

1

0

 

0

 

c

2

n

3

3

T

i

9

3

5

5

.

8

5

 

T

m




(

t

h

e

 

)

T

j




1

3

.

5

8

2

5

2

1

5

.

0

8

2

 

c

2

n

3

3

T

i

9

3

5

c

 

.

5

5

 

T

m




(

t

2

2

1

T

j




1

5

.

1

1

7

9

 

0

5

)

T

j




1

6

c

2

n

3

3

T

i

9

3

5

T

e

x

a

c

o

-

G

e

t

t

y

3

3

4

0

5

.

8

5

 

0

3

e

 

)

T

j




1

5

.

0

2

4

5

2

.

9

 

0

 

c

2

n

3

3

T

i

9

3

5

a

.

8

5

 

T

m




(

t

h

6

a

r

g

 

)

T

j




1

5

.

0

2

4

4

1

n

3

3

T

 

c

2

n

3

3

T

i

9

3

5

S

o

c

a

l

-

G

u

l

.

8

5

 

T

m




(

t

4

7

T

j




1

4

.

3

5

0

7

 

0

s

 

)

 

T

i

T

 

c

2

n

3

3

T

i

9

3

5

 

3

8

2

.

0

s

,

8

 

T

m




(

t

h

f

 

)

T

j




1

4

.

P

i

a

r

d

 

0

 

0

 

0

 

6

n

3

3

T

i

9

3

5

c

 

.

5

5

 

T

m




.

8

5

6

3

e

 

7

5

2

6

T

j




1

6

.

4

2

6

1

 

0

 

0

 

1

1

0

 

6

n

3

3

T

i

9

3

5

7

 

c

S

9

r

1

7

9

p

t

 

0

9

c

T

j




1

6

.

4

2

6

1

 

0

 

0

9

1

0

 

6

n

3

3

T

i

9

3

5

r

e

v

i

e

w

2

2

 

3

8

2

.

5

5

 

T

m




(

t

h

e

w

a

T

j




0

.

0

5

 

T

c

2

0

1

.

4

2

7

0

 

6

n

3

3

T

i

9

3

5

1

7

.

6

3

 

5

8

2

.

3

3

4

0

5

.

8

0

 

1

2

v

i

s

i

o

n

 

)

T

j




1

T

c

 

1

0

2

7

0

 

6

n

3

3

T

i

9

3

5

g

o

5

4

.

n

2

.

3

3

4

0

5

0

.

3

3

4

T

m




(

$

2

 

)

T

j




0

.

0

5

 

T

c

 

8

 

T

9

 

T

c

0

 

6

n

3

3

T

i

9

3

5

b

y

.

8

2

 

5

5

0

.

3

3

4

0

5

.

8

5

f

 



I believe it is fair to say that when the H-S-R provisions 

were initially passed, Congress did not contemplate that the 

antitrust agencies would, not only be reviewing such massive 

mergers, but also be engaging in far-reaching negotiations to 

restructure multi-billion dollar corporations through partial 

divestitures. The legislative history reflects the Congressional 

view that post-merger divestitures and partial divestitures were 

often unworkable remedies and that the advance notice and waiting 

period requirements were primarily intended to facilitate 

enjoining the merger altogether before consummation. 2f 

One of the ironies of the Reagan-era FTC's antitrust 

policies is that a professed deregulatory administration has 

followed extremely regulatory approaches to resolving mergers. 

The Texaco-Getty agreement includes a five year requirement for 

Getty to supply independent refiners in California. It 

incorporates by reference lengthy contracts and involves the 

Commission in overseeing price, output and other terms. The 

Socal-Gulf agreement will involve the Commission even more 

intimately in overseeing the sale of divested assets and, 

perhaps, even in attempting to construct individual oil companies 

by putting together packages of assets that are competitively 

viable. Whether or not this course is a desirable one -- and I 

believe it is not -- this greater complexity in reviewing and 

restructuring acquisitions is a new development since the H-S-R 

provisions were enacted. 

2/ See H.R. Rep. No. 94-1373, 94th Cong., 2d Sess. 8-9 (1976). 
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Not only has the staff been forced to operate under 

extremely tight time constraints, the Commission itself has 

become involved too late in the decision-makii4



Nine of the largest oil mergers in history have occurred during 

the Reagan administration. But, even under current free-for-all 

conditions -- what Business Week called "enabling legislation for 

the current merger wave," the number of mergers in excess of $2 

billion still represents only a very small fraction of total 

mergers. 

Third, the limited additional uncertainty that may be 

created by an extended waiting period must be weighed against the 

enormous public stake in responsibly dealing with massive 

acquisitions. Multi-million dollar mergers threaten loss of 

competition, destruction of smaller companies which are suppuj
15.3026 0 5d ollar 8 0 0 12.8 118.57 78.05 T36.33 





"hereunder" means that our authorization to release information 

in the 1980 amendment is limited to information obtained under 

the FTC Act only (not the Hart-Scott-Rodino Act), the Commission 

decided it has no discretion to release H-S-R materials under the 

terms of the 1980 amendments. 

I seriously doubt this interpretation and believe that a 

more reasonable interpretation of the statute would have been to 

allow release. (For your information, I have attached a copy of 

my dissent.) Nevertheless, the fact remains that the majority 

has taken a firm position and the easiest solution, short of 

litigation, is to modify the statute. Consequently, I would 

recommend a simple amendment to Section 6 by dropping the term 

"hereunder" with appropriate legislative history. It is 

regrettable that Congress has to remedy this problem, but the 

majority has made it necessary to do so. 

SPEECH/36 
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