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The Chairman's proposal to amend Section 5 to specify which 

practices are "deceptive" is as extraordinarily complex as it is 

novel. In general, I think it is a well intentioned effort to 

embody a conservative political ideology into the country's 

principal consumer protection statute, but with very little 

appreciation of the risks of doing so. Unfortunately, since the 

Chairman and now the advertising associations have embraced the 

proposal, we must take it seriously and try to understand how 

drastically it would change current law. 

Before I discuss the Miller proposal, however, it is useful 

to review the existing legal standard for "deceptive" practices 

that has evolved over more than forty years of Commission and 

court cases. A practice is deceptive if it has a "tendency or 

capacity" to mislead consumers. y The misleading practices 

must concern practices which are "material," that is something 

which makes a difference to people in their purchasing 

decisions. y "Puffing," that is, statements that are so vague 

or exaggerated as not to be taken seriously, are excluded. There 

is no need to prove that the seller intended to mislead 

Y See, e.g., Charles of the Ritz 
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particularly over the last decade. Heretofore, the primary 

complaint with the Commission's record was that it pursued 

"trivial" cases, that is, cases aqainst practices which were no 

doubt technically deceptive, but which didn't affect many people 

or dealt with information about products that people didn't care 

about very much. This was the conclusion of the famous 1969 ABA 

Report, which culminated in a revitalized and aggressive 

Commission all through the decade of the 70's. 

The Commission over the last decade, led by both Republican 

and Democratic Chairmen, used the existing legal standard to 

focus on deception which affected millions of consumers, rather 

than just a few, and which caused major injury. Until a year 

ago, no one was proposing that the Commission needed a new legal 

standard to enable it to focus only 



For groups which are "vulnerable~ and are not reasonable 

in interpreting claims, e.g., 



elderly consumers would only lose a small amount before they 

learned the error of trusting the ads. 1/ 

On this basis it would seem we could conclude that there is 

no deception unless the Commission could prove consumers had lost 

quite a bit -- $25 maybe, $50? Hard to say. A column in 

Advertising Age assumed the products would have to cost over 

$10. lQ/ But a recent letter from Mr. Muris to Advertising Age 

says that the products could be inexpensive after all. 11/ 

Since we know Mr. Muris supports the Commission's Listerine case, 

we can conclude that to violate the law, deceptively sold 

products must cost more than denture cream as long as they cost 

as much as mouthwash and their brand of mouthwash costs more than 

denture cream. 

Unless, of course, the injury is not economic. In his House 

testimony, Chairman Miller says we should only bring cases "in 

which consumers have been hurt -- by spending money, or using 

time." 11/ That sounds like economic injury, but then he adds, 

"Of course, this injury doesn't always have to be monetary." The 
.. 

advertisers propose their own striking twist. The injury must 

cause "substantial economic injury to consumers" unless the 

advertiser has knowingly lied or engaged in gross negligence. 

Thus, the advertisers are at least clear that safety risks and 

!1/ Miller, "Why FTC Curbs Needed," Advertising 0 gro3t 
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emotional injury are exempt unless we can prove something about 

intent. 

We can also be confident that the Miller-Muris proposal does 

not include economic injury to competitors. That is, if a 

manufacturer makes a false claim about a small item, say denture 

cream, and consumers buy millions of them, we can't consider the 

injury to competitors. The honest advertisers of denture cream 

can lose sales but the FTC can't stop the false claims which are 

hurting them. Too bad for the competition. 

Must the Commission prove tangible injury to consumers or 

can we assume injury because people are deceived? Mr. Muris says 

that the key question is whether "consumers have to give up 

something of value if the claim is false." 13/ On this basis, 

Chairman Miller and Mr. Muris don't like cases like those 

involving deceptive pricing where people aren't really "hurt" 

even though they are being misled about certain information. ~ 

If the Miller-Muris standard were that the Commission had to 

prove consumers had suffered tangible harm, though unfortunate, 

it would shed some light of clarity. But Chairman Miller 

testified that people who bought ordinary hot dogs thinking they 

were kosher and bread containing sawdust, thinking it was 

ordinary bread, would be injured under his standard. This would 

be true even if there were no physical effects from the 

differences. What would be the injury there, asked Congressman 

Scheuer: 

1lf See Muris, memorandum to the Chairman, March 25, 1982, 
p. 22 0 

~ Id., pp. 23-25. 
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Chairman Miller: "Let me speak to the sawdust and 

kosher hot dogs. I think under my proposed standard for 

deception there would 





is apparently saying that the Commission must obtain a survey of 

some sort to insure that consumers bought, say, "Health Way" 

bacon because the manufacturer claimed it had no cholesterol. 

Under the existing standard, Commission lawyers would be expected 

to show only that "Health Way" bacon, after all, really did 

contain fats. Everybody in the room would rightly assume the 

claim was material and had a tendency to deceive. Under the 

Miller standard, Commission lawyers might have to hire a m15 0 0 12_d4.193 0 00 12.5 438.76 73.13 55 318.2 5680tq 14c 12.5 14i13 Tm
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The idea of determining that an ad is addressed to a 

"vulnerable group" can be pretty tricky, however -- both in 

deciding who's vulnerable and in deciding who's the principal 

audience. 1Q/ 

In addition, intent is notoriously difficult to prove. 

Consequently, until now, it has been accepted without question by 

the advertising community and the Commission that the intent of 

the advertiser is irrelevant to stopping a false claim. Until 

now, no one has proposed that we should have to establish that a 

seller of quack arthritis cures knew that his product wouldn't 

work before the Commission could stop his ads. Most will swear 

mightily that they sure believe that they work. For Miller, 

their good intentions are enough. 

What I think Miller and the advertisers primarily have in 

mind is that they don't like the Commission scrutinizing ads for 

implied claims. They like the approach of requiring the 

Commission to conduct exp.ims. exp.im2.8zing 
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what "reasonable" consumers think would primarily result in 

hamstringing the Commission's ability to enforce the law. 

Exempting Opinions 

The third component of Miller's deception proposal is that 

the Commission can't challenge opinions. A Miller press release 

says that he wants to prosecute "representations of fact" but not 

"mere statements of opinion." 1.!/ Mr. Muris says we should 

exempt "claims about which reasonable persons would disagree if 

they possessed all the facts, provided that the claim itself 

gives a fairly clear indication that it is mer~ly opinion." 22/ 

In understanding the proposal, we might begin by asking, 

what's an "opinion." Chairman Miller testified: 

An opinion is something that is not fact. Essentially 

you cannot test it. Whether a particular statement is a 

fact or an opinion is the kind of distinction that would 

have to be drawn. 23/ 

That would seem to include the claim, "we believe you'll get 50 

miles per gallon in our new Economobile," as well as any other 

claim where an honest belief was being claime5.51 488.get 
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holding the opinion must really believe it. Third, the person 

must not "misrepresent the degree of his expertise." 

the "extent" of the opinion must not be overstated. 

Finally, 

All these 

exceptions sound like the Chairman is straining hard to restate 

current 



Maybe Chairman Miller believes that such an opinion claim 

is"exempt" so long as the full story is given, but that's another 

way of stating current law. If that's his view, I agree, but we 

don't have to change the statute. 

Conclusion 

After struggling with the Miller proposal, I have come to 

the tentative conclusion that the Chairman and Mr. Muris are 

engaged in a wistful exercise of seeking outcomes they like in 

particular cases by imposing radical changes in the legal 

standard for judging all cases. Their proposal does serve as 

something of a learning exercise for us all and, if it's left at 

that, we may actually have benefited. But the attempt to 

economically fine-tune the FTC statute, in a futile effort to 

achieve "efficiency" in law enforcement, could hobble the FTC, 

and degrade advertising in our country. 
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