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| appreciate the effort to issue some form of guidance on the scope of Section 5 of the
FTC Act’s prohibition of “unfair methods of competition” (UMC).! However, | voted against
the issuance of this


https://www.ftc.gov/sites/default/files/documents/cases/2013/01/130103googlemotorolaohlhausenstmt.pdf
https://www.ftc.gov/sites/%20default/files/documents/cases/2012/11/121126boschohlhausenstatement.pdf
http://www.ftc.gov/bcp/policystmt/ad-unfair.htm
http://www.ftc.gov/bcp/policystmt/ad-decept.htm

To understand the impact of these deficiencies, it is instructive to consider, for example,
the basic facts in the Commission’s 1980 defeat in Official Airline Guides and how such facts
could be analyzed under this new rubric. Requiring a monopolist provider of flight information
to publish additional information on commuter airlines, as the Commission attempted to do,
would undoubtedly benefit consumers



the antitrust laws” or which, “if allowed to mature or complete, could violate” the antitrust laws.
These two extremely broad characterizations of the scope of Section 5 contribute to the
vagueness of this statement.

The statement also explicitly permits the Commission to pursue conduct under Section 5
in the absence of substantial harm to competition.? A substantial harm requirement, however, is
found in our Unfairness Statement,'® and thoughtful commentary from leading antitrust scholars
has suggested that such a requirement be included in any UMC statement.™* In any case, the fact
that this policy statement requires some harm to competition does little to constrain the
Commission, as every Section 5 theory pursued in the last 45 years, no matter how controversial
or convoluted, can be and has been couched in terms of protecting competition and/or
consumers.






In addition, the lack of internal






