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On April 23, 2015, a divided Commission issued a complaint and accepted a proposed 

consent order with regard to the practices of Nomi Technologies, Inc., a startup company 
offering its retail merchant clients the ability to analyze aggregate data about consumer traffic in 
the merchants’ stores.1  The Commission subsequently published a description of the consent 
agreement package in the Federal Register, seeking public comment.2  The comment window 
closed on May 25, 2015.3 

 
 The record now before the Commission confirms that the FTC should not have adopted 

this complaint and order because it undermines the Commission’s own goals of increased 
consumer choice and transparency of privacy practices and because the order imposes a penalty 
far out of proportion to the non-existent consumer harm.   
 

The FTC has long called on companies to implement best practices “giving consumers 
greater control over the collection and use of their personal data through simplified choices and 
increased transparency.”4  Consistent with such best practices, Nomi went beyond its legal duty 
by offering increased transparency and consumer choice through an easy and effective global 
opt-out.  Granted, part of Nomi’s privacy policy was inaccurate because the company promised, 
but failed to implement, an additional privacy choice for consumers.  However, by applying a de 
facto strict liability deception standard absent any evidence of consumer harm, the proposed 
complaint and order inappropriately punishes a company that acted consistently with the FTC’s 
privacy goals by offering more transparency and choice than 
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https://www.ftc.gov/policy/public-comments/initiative-608
https://www.ftc.gov/policy/public-comments/initiative-608
http://hipaahealthlaw.foxrothschild.com/2015/05/articles/privacy/when-privacy-policies-should-not-be-published-two-easy-lessons-from-the-ftcs-nomi-technologies-case/
http://hipaahealthlaw.foxrothschild.com/2015/05/articles/privacy/when-privacy-policies-should-not-be-published-two-easy-lessons-from-the-ftcs-nomi-technologies-case/
http://www.law360.com/articles/659398/nomi-highlights-risks-of-publicizing-privacy-policies
https://www.ftc.gov/system/files/documents/public_statements/638351/150423nomicommissionstatement.pdf



