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Dissenting Statement of Commissioner Julie Brill on the Joint Statement of the 
Federal Trade Commission and the Antitrust Division of the U.S. Department of 

Justice on Certificate -of -Need Laws and South Carolina House Bill 3250  

January 8, 2016 

The Federal Trade Commission (the “FTC”) and the Antitrust Division (the 
“Division”) of the U.S. Department of Justice (together, the “Agencies”) submitted a 
joint statement today regarding  South Carolina House Bill 3250 (the “Bill”) .  The Bill, 
which is currently under consideration by the South Carolina Senate, would narrow the 
application of and ultimately repeal South Carolina’s CON laws. 1  The Agencies’ 
statement advocates for the repeal of South Carolina’s CON laws.  I write separately to 
explain my  position on this issue. 

Before serving as a Commissioner at the FTC, I spent over 20 years as a state 
antitrust and consumer protection regulator , including as Assistant Attorney General 
for Consumer Protection and Antitrust in Vermont and Senior Deputy Attorney 
General and Chief of Consumer Protection and Antitrust in North Carolina .  Through 
these years of experience, I have gained a deep understanding of the multifaceted 
concerns states face with respect to the provision of health care services, particularly in 
rural and underserved areas. 

I agree it is appropriate that the FTC, as an antitrust agency, explain to South 
Carolina policymakers the considerable benefits that come from competitive markets , 
and how regulations may adversely affect  competition.   The FTC’s mission statement 
outlines the important role that we play “[t]o prevent business practices that are 
anticompetitive” and “to enhance … public understanding of the competitive process.” 2
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non-CON states for this proposition . 5 Like many other studies cited by the Agencies, it 
has meaningful limitations .  Importantly, the Lewin Group  study expresses caution 
about its results, noting that it may have been conducted too soon  after repeal of the 
CON laws it studied to observe the long- run impact, and possible detrimental effect, on 
safety-net hospitals.  The Lewin Group also did not ana lyze the effect of repealing CON 
within a state—it merely conducted cross-state comparisons.  As a result, the Lewin 
Group study  may not reliably predict the effect of CO N repeal on safety-net hospitals in 
South Carolina in particular .  Finally, the Lewin Group specifically did not  recommend 
repeal of CON laws  in Illinois , which commissioned the group’s work ;  instead, the 
Lewin Group  called on Illinois policy makers to study the issue  further. 6  I’ve attached 
an Appendix to  my Statement to outline my critique of some the other studies discussed 
by the Agencies in their statement. 

In addition, there are other reports which are not cited by the Agencies that urge 
caution in considering the repeal of CON laws.  For example, last year, a health care 
consulting firm known as Ascendient issued a report in conjunction with North 
Carolina’s review of its CON laws, concluding that until other means of cost control, 
such as new payment methods, are widespread and universally adopted, and the care 
for the uninsur ed addressed, the reduction or elimination of North Carolina’s CON 
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1,000 uninsured people than markets with similar incom es in states without CON laws. 8  
This evidence that uninsured patients are admitted to hospitals more frequently in 
CON law states, controlling for ability to pay, suggests that CON laws allow the 
uninsured greater access to inpatient care.    

I do not contend that the Ascendient and Georgia studies 
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time continue to achieve some of the other policy goals that the CON laws are designed 
to achieve.   

Thank you for consideration of my views.
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Appendix   

A critique of certain studies cited by the Agencies  

1. Vivian Ho & Meei -Hsiang Ku -
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The Agencies cite this study by Garmon as evidence showing that dominant 
providers do not use their market power to cross -subsidize charity care.  While 
Garmon’s study finds a lack of evidence that changes in hospital market concentration 
affect the provision of chari ty care among private hospitals, public hospitals were 
excluded from the data analyzed in the study.  Thus, the study does not address the 
relationship between competition and the viability of public hospitals’ important role as 
safety-net providers.   

5. Daniel Sherman, FED. TRADE COMM’N, THE EFFECT OF STATE 
CERTIFICATE-OF-NEED LAWS ON HOSPITAL COSTS: AN ECONOMIC 
POLICY ANALYSIS (1988); 

6. Monica Noether, FED. TRADE COMM’N, COMPETITION AMONG 
HOSPITALS (1987);  

7. Keith B. Anderson & David I. Kass, FED. TRADE COMM’N , CERTIFICATE OF 
NEED REGULATION OF ENTRY INTO HOME HEALTH CARE: A MULTI -
PRODUCT COST FUNCTION ANALYSIS (1986). 

 The Agencies cite these three FTC economic studies from the 1980s in discussing 
the FTC’s expertise in examining the competitive impact of CON laws .  The Agencies 
rightly do not place any evidentiary weight on these studies, which are quite outdated 
now, especially given how much health care markets and the regulatory landscape have 
changed in the last 30-40 years.  Each of the studies evaluate the effects of CON 
regulation on various aspects of hospital costs, pricing, and expenses, and find no 
evidence that CON programs led to the savings they were designed to promote.  
However , the data analyzed in these studies is actually older than the studies 
themselves:  Sherman (1988) looked at 1984 hospital survey data, Anderson and Kass 
(1986) looked at 1981 Medicare cost reports, and Noether (1987) looked at 1977-78 
Medicare and American Hospital Association  survey data.  Thus, the conclusions 
drawn i n these studies are not very relevant insofar as predicting what will happen in 
South Carolina in 2016 and future years if it repeals its CON laws.   

Not only are these studies extremely outdated, there are other reasons to 
question whether their  conclusions are at all predictive of the effect of changing CON 
regulations in South Carolina .  For example, because they examine data collected 
roughly within the decade following the establishment of CON laws in the 1970s, the 
differences in cost between CON and non-CON states that these studies observe might 
be due to reverse causality.  That is, when they observe higher costs in CON states than 
in non-CON states, this might not be due to a cost-increasing effect of CON laws, but 
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instead due to states that historically had higher costs being more likely to implement 
CON laws in the 1970’s as a cost control measure.  In addition, like some of the more 
recent studies already cited, none of these studies examine the effect of enacting, 
repealing or changing CON laws within the same state, or for that matter, any other 
changes in cost occurring over time due to policy changes.  Also, the Anderson and 
Kass (1986) study, which studied costs for home healthcare providers in CON vs. non -
CON states, actually found mixed results:  compared to states without CON laws, 
Anderson and Kass find evidence of higher costs 


