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unanimously authorized a challenge to Staples, Inc.’s proposed acquisition of Office Depot. 
Unlike 19 years ago, when the Commission’s case focused on the effects of the merger on retail 
sales of consumable office supplies by office supply superstores, this time around we allege that 
the proposed acquisition would significantly reduce competition in the market for the sale and 
distribution of core consumable office supplies and paper sold to large business-to-business 
customers for their own use.12 The complaint alleges that, in competing for contracts, both 
Staples and Office Depot can provide the low prices, nationwide next-day distribution and 
combination of services and features that many large business customers require.  
 
 We also have three pending hospital merger cases, each presenting its own unique set of 
facts. The first involves Cabell Huntington Hospital’s proposed acquisition of St. Mary’s 
Medical Center – two hospitals located three miles apart in Huntington, West Virginia. The FTC 
issued an administrative complaint alleging that the combination would create a dominant firm 
with a near monopoly over general acute care inpatient hospital services and outpatient surgical 
services in the adjacent counties of Cabell, Wayne, and Lincoln, West Virginia and Lawrence 
County, Ohio.13 The Commission also issued an administrative complaint and authorized staff to 
file a preliminary injunction to block Penn State Hershey Medical Center's proposed merger with 
PinnacleHealth System. The complaint in this case alleges that combining the two health care 
providers would substantially reduce competition for general acute care inpatient hospital 
services sold to commercial health plans in four south-central Pennsylvania counties.14 Late last 
year, the FTC issued an administrative complaint in the third hospital merger and authorized 
staff to seek a preliminary injunction in federal court to block Advocate Health Care Network's 
proposed merger with NorthShore University Health System.15 The two firms are the leading 
providers of general acute care inpatient hospital services in the North Shore Area of Chicago.  
 

 
Merger Settlements 

 
 While our litigated challenges grab headlines, most agency antitrust enforcement occurs 
through challenges settled by a consent order. Since last April, the Commission issued 16 
consent orders requiring divestitures to maintain competition, as discussed below.   
 

Pharmaceutical and Medical Device Markets 
 
 Merger activity remains high in the pharmaceutical sector, and we continue to require 
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to divest its 23 percent ownership interest in Unimark so that Unimark will be an independent 
marketer of this drug. 
 
 The second transaction related to Hikma’s $5 million acquisition of the rights to various 
drug products and related assets from BenVenue Laboratories, Inc. According to the complaint, 
without a remedy, Hikma’s purchase of certain generic injectables assets from Ben Venue, a U.S. 
subsidiary of Boehringer Ingelheim Corporation, would likely harm future competition in five 
U.S. generic markets: (1) acyclovir sodium injections. an antiviral drug used to treat chicken pox, 
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ointment ANDA while at the same time ensuring Mylan’s continued incentive to develop and launch 
the Perrigo product. When Mylan failed to obtain the required threshold of Perrigo shares to 
succeed in its unsolicited offer, it abandoned the proposed acquisition. As a result, the 
Commission issued a modified final order that relieved the interim monitor of his duties and 
reduced Mylan’s reporting obligations from ten years to three years. 
 
 The Commission also obtained negotiated settlements in two acquisitions involving 
medical devices. Like pharmaceutical products, medical devices require FDA approval for sales 
in or into the United States. Medical device company Zimmer Holdings, Inc. agreed to divest 
U.S. rights and assets related to unicondylar knee implants, total elbow implants, and bone 
cement in order to settle charges that its proposed $13.35 billion acquisition of Biomet Inc. 
would likely be anticompetitive.22 According to the complaint, Zimmer and Biomet are two of 
the only three substantial competitors in the U.S. markets for unicondylar knee implants and total 
elbow implants, and two of only four significant competitors in the U.S. market for bone cement. 
The order requires Zimmer to divest to Smith & Nephew the U.S. intellectual property, 
manufacturing technology, and existing inventory relating to its unicondylar knee implant, and to 
provide transitional services to help them establish manufacturing capabilities and secure 
necessary FDA approvals. The order also requires Zimmer to waive any non-compete provisions 
in employee contracts and to facilitate interviews between key employees and sales reps from 
Zimmer distributors. The order also requires Biomet to divest to a second buyer, DJO, the U.S. 
intellectual property, manufacturing technology, and existing inventory relating to its total elbow 
implant and bone cement products.  
 
 Wright Medical Group, Inc. and Tornier N.V. agreed to sell Tornier’s U.S. rights and 
assets related to its total ankle replacements and total silastic toe joint replacements to resolve 
charges that the proposed $3.3 billion merger would illegally reduce competition for these 
devices.23 Under the settlement, Wright and Tornier will divest the rights and assets to these 
devices to Integra Lifesciences Corporation and provide Integra with intellectual property, 
manufacturing technology, and existing inventory, as well as other assets and assistance to 
ensure that Integra can effectively compete in the markets. The order also requires Wright and 
Tornier to supply Integra with total ankle replacements for up to three years and total silastic toe 



10 
 

proposals by Dollar Tree and Dollar General to take over Family Dollar Stores. These companies 
each operate small-format, deep-discount retail outlets that sell an assortment of consumables 
and non-consumables, including food, home products, apparel and accessories, and seasonal 
items, at prices under $10. Dollar General attempted a hostile takeover of Family Dollar in 
competition with Dollar Tree. Like the Mylan-Perrigo transaction, which happened at the same 
time as Teva’s attempted hostile takeover of Mylan, we analyze each transaction on its merits. 
Our goal is not to pick winners and losers in the battle for corporate control; rather it is to protect 
competition and consumers. After Dollar Tree emerged as the successful bidder, the Commission 
required it to divest 330 Family Dollar stores to remedy likely anticompetitive effects in local 
markets in 35 states. 
 
 By starting the analysis with a focus on whether the elimination of an independent Family 
Dollar was likely to reduce competition in any relevant antitrust market, we found that unlike 
supermarkets, which offer a selection of products and services for a “one-stop shopping 
experience,” dollar stores compete for “fill- in” shopping by offering a broad assortment but 
limited variety of general merchandise sold at deeply-discounted prices. We found that the extent 
to which other retailers (such as Wal-Mart, supermarkets, pharmacies, mass merchandisers, and 
discount specialty merchandise retail stores) constrained pricing at the merging parties’ stores 
differs by area. For that reason, we indicated that (i) the relevant line of commerce in which to 
analyze the acquisition is no narrower than discount general merchandise retail stores, and (ii) in 
certain geographic markets the relevant line of commerce may be as broad as the sale of 
discounted general merchandise in retail stores. 
 
 There has been a lot of interest in the use of the Gross Upward Pricing Pressure Index 
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ZF Friedrichshafen AG and TRW Automotive Holdings.29 Both companies manufactured a wide 
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 These cases are also a reminder that worldwide operations do not always equate with 
worldwide markets. Cement is a good example of a cheap, heavy product that is sold in local and 
regional markets in which customers pick up product from a plant or terminal nearby. Similarly, 
heavy equipment such as truck tie-rods can travel farther, but their size and weight still cause 
customers to look no farther than North America for supply. But in a merger involving high-
technology specialized semiconductors, we found the relevant geographic market for RF power 
amplifiers is worldwide. The three major RF power amplifier suppliers manufactured the 
products in facilities around the world, and shipped the products from those facilities to customer 
locations worldwide. There are currently no regulatory barriers, tariffs, or technical 
specifications that impede worldwide trade, and transportation costs are low. As a result, RF 
power amplifier customers in the United States looked to suppliers from around the world.    
 
 
NONMERGER MATTERS  
 
 There were also a number of important developments on the nonmerger side this year.  
Last summer the Commission issued a Statement of Enforcement Principles for the use of FTC 
Act Section 5 when the harmful conduct lies beyond the reach of Sherman Section 1 or 2.33 The 
bipartisan policy statement reaffirms that the promotion of consumer welfare is the cornerstone of 
antitrust enforcement, and in deciding whether to bring a standalone Section 5 claim, the 
Commission will consider three principles on which there is broad consensus: 
 

�x the Commission will be guided by the public policy underlying the antitrust laws, 
namely, the promotion of consumer welfare;  
 

�x the act or practice will be evaluated under a framework similar to the rule of reason, that 
is, an act or practice challenged by the Commission must cause, or be likely to cause, 
harm to competition or the competitive process, taking into account any associated 
cognizable efficiencies and business justifications; and  
 

�x the Commission is less likely to challenge an act or practice as an unfair method of 
competition on a standalone basis if enforcement of the Sherman or Clayton Act is 
sufficient to address the competitive harm arising from the act or practice.  

 
 The Section 5 Statement confirms that Section 5’s ban on unfair methods of competition 
covers not only those acts and practices that violate the Sherman Act or the Clayton Act, but also 
those that violate the spirit of the antitrust laws and those that, if left unaddressed, could violate 
the other antitrust laws. As an example of this last type of behavior, the Commission invoked its 
standalone authority in two cases this year involving invitations to collude.34 The Commission 

                                                 
33 Statement of Enforcement Principles Regarding “Unfair Methods of Competition” Under Section 5 of the Federal 
Trade Commission Act, 80 Fed. Reg. 57056 (Sept. 21, 2015); Statement of the Federal Trade Commission on the 
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an authorized generic version of Kapvay for five years in exchange for a share of Par’s profits on 
its generic sales.   
 
 Under the terms of the settlements with each companyts
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 In late 2009, McWane responded to Star’s entry by announcing its “Full Support 
Program” under which distributors that did not buy all of their domestic fittings from McWane 
would lose their already-accrued rebates and be cut off from McWane’s products. Even though 
Star was able to make some sales through distributors, McWane’s market share in domestic 
fittings never fell below 90 percent.  
 
 The Commission determined that McWane’s Full Support Program operated as a de facto 
exclusive dealing policy by effectively requiring distributors to buy domestic fittings only from 
McWane. As a result, the program foreclosed Star’s access to distributors, raised its costs, and 
denied customers meaningful choice for domestic fittings. Using a full -blown rule of reason 
analysis, the Commission determined that McWane’s exclusive dealing policy enabled McWane 
to maintain its monopoly power by preventing a rival pipe fittings firm from achieving sufficient 
scale to be an efficient competitor. McWane argued that its full-line requirement was needed to 
maintain high levels of capacity utilization; the Commission rejected this justification, observing 
that a monopolist’s mere desire to maintain market share is not a procompetitive benefit that can 
outweigh anticompetitive effects.43   
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exclusivity. This is consistent with evidence that McWane’s prices rose, 
rather than fell, in the wake of the program.45 

 
 The Commission also reached a settlement in another case involving de facto exclusive 
agreements – this time involving supplier commitments that prevented downstream entrants from 
obtaining key inputs. Last April, the FTC charged Cardinal Health, Inc. with illegally 
monopolizing 25 local markets for the sale and distribution of low-energy 
radiopharmaceuticals.46 Cardinal owns the nation’s largest chain of radiopharmacies, which sell 
and distribute drugs known as low-energy radiopharmaceuticals. These radiopharmaceuticals are 
used by hospitals and clinics to diagnose a range of medical conditions, including heart disease. 
Due to the short half-life of the radioactive isotopes used in these drugs, hospital and clinics rely 
on radiopharmacies located nearby, resulting in highly localized markets. 
 
 As alleged in the FTC’s complaint, between 2003 and 2008, Bristol-Myers Squibb and 
General Electric Co. were the only U.S. manufacturers of heart perfusion agents (or HPAs), 
radiopharmaceuticals used to perform heart stress tests. Over that period, Cardinal became the 
largest chain of radiopharmacies in the United States and the sole radiopharmacy operator in 25 
metropolitan areas. Cardinal employed various tactics to coerce and induce both BMS and GE to 
refuse to grant distribution rights for their respective HPA products to new competitors in the 
relevant markets. These coercive tactics included canceling (or threatening to cancel) purchases; 
switching customers from one manufacturer’s products to the other to pressure the supplier not to 
license new competitors; threatening to compete as a future generic supplier; and conditioning 
Cardinal’s future relationship with GE on GE’s refusal to grant HPA distribution rights to new 
competitors in the relevant markets. As a result of these tactics, BMS and GE did not offer HPA 
distribution rights to several potential entrants in the local radiopharmacy markets, and gave 
Cardinal de facto exclusive rights to distribute both products. 
 
 Cardinal’s simultaneous maintenance of exclusive distribution rights to the only two 
HPAs lacked any legitimate business or efficiency justification because locking up both brands 
of HPAs suppressed rather than promoted interbrand competition. Moreover, given the thwarted 
attempts of the suppliers to license new distributors, Cardinal’s conduct was output-reducing 
rather than output-enhancing.46kibC 
/>BD</MCID 2.
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State Action Guidance in the Wake of North Carolina Dental 
 
 After the Supreme Court’s February 2015 decision in N.C. State Bd. of Dental Examiners 
v. FTC,48 we received requests from state officials and others for advice on how to comply with 
the Court’s decision. By way of background, the Board of Dental Examiners is a state agency 
established under North Carolina law and charged with setting and enforcing licensing standards 
for dentists. The Board acted to exclude non-dentists from providing teeth whitening services. 
The Board argued that as a state agency, it was exempt from federal antitrust laws under the state 
action doctrine. The FTC, the Fourth Circuit, and ultimately the Supreme Court disagreed, 
finding that the state action defense 
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exclusive rights to a patent in the pharmaceutical industry, which typically takes the form of an 
exclusive license, is potentially reportable under the Act, and to clarify the treatment of retained 
manufacturing rights. Under the revised rules, the retention of limited manufacturing rights and 
co-rights does not affect whether the transfer of all commercially significant rights has 
occurred.56  
 
 A pharmaceutical trade association filed an action in federal court to set aside the revised 
rules, challenging the FTC’s authority to issue an industry-specific rule under the Administrative 
Procedure Act. Last June, the D.C. Circuit affirmed the lower court’s ruling that the Commission 
was entitled to Chevron deference in adopting an industry-specific rule. Moreover, the appellate 
court found that the revised rule was “obviously consistent” with the purpose of the HSR Act, 




