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unani m ous l y  authori z ed a chal l en ge to Stapl es, In c. ’s propos ed acqui s i t i on of Offi c e Depot. 
Unli ke 19 years ago , whe n the Comm i s s i on’s case focus ed on the eff ect s of the mer ger on retai l 
sales of consum abl e o ffi c e suppl i es b y offi ce suppl y supe rs t ores, this time around  we alle ge that 
the propos ed acqui s i t i on woul d signi fi cant l y reduc e  compet i t i on in the mar ket for the sale and 
dist ri but i on of core cons um abl e offi c e suppl i es and paper sold to lar ge bu si nes s -to -busi nes s  
cust om ers for thei r o wn use. 12 The compl ai nt alleges that, in compet i ng for cont ract s, both 
Stapl es and Offi c e Depot can provi de the low p ric es, nati onwi de nex t -da y dist ri but i on and 
combi nat i on of servi ces and feat u res that man y la rge busi nes s cust om ers requi re.  
 
 We also have thre e pendi ng hospi t al mer ger cases, each pr esent i n g i ts own unique set of 
f act s. The first invol ves Cabel l Hunt i ngt on Hospi t al ’s propos ed acqui s i t i on of St. Mar y’ s 
Medi cal Cent er – two ho spi t al s locat ed three mile s apart in  Hunt i ngt on, W est Virgi ni a. Th e FTC 
issued an admi ni s t rat i ve c ompl ai nt allegi n g that t he combi nat i on woul d cr eat e a  domi nant fi rm 
with a near monopol y ov er gene ral  acut e care inp a t i ent hospi t al servi ces an d outpat i ent surgi c al 
servi ces in the adj acent count i es of Cabel l, Wayne, and Lin col n, West  Virgi ni a and Law renc e 
Count y, Ohio. 13 The Comm i s s i on also issued an admi ni s t rat i ve compl ai nt and authori z ed staff to 
file a prel i m i nar y injunct i on to block Penn Stat e Hershe y M edi cal Cent er's propos ed mer ge r with 
Pinnacl eHeal t h S yst em. The compl ai nt  in this case alle ges  that co mbi ni n g the two heal t h ca re 
provi ders woul d subst ant i al l y redu ce compet i t i on for gene ral acut e care inp at i ent hospi t al 
servi ces s old to comm er c i al heal t h plans in four so ut h- cent ral Penns yl vani a count i es. 14 Late last 
ye a r, t he FTC issued an  admi ni s t rat i ve c ompl ai nt  in the third hospi t al merger  and autho ri z ed 
staff to seek a prel i m i nar y injunct i on in fede ral co urt to block Advocat e He al t h Care Netwo rk's 
propos ed mer ger with Nort hS hore Univers i t y He al t h S yst em. 15 The two fir m s are the le adi ng 
provi ders of gen er al acut e car e inpat i ent hospi t al servi ces in the No rt h Shore A re a of Chica go.  
 

 
Merger Settlements 

 
 While our liti gat ed chal l e nges grab he adl i nes , most agenc y anti t rus t enfo rc e m ent occurs  
through chal l en ges sett l e d b y a consent ord er. Since last Apri l, the Comm i s s i on issued 16 
consent orders requi ri n g dives t i t ures to maint ai n compet i t i on, as discus s ed below.   
 

Pharmaceutical and Medical Device Markets 
 
 Mer ger acti vi t y remai ns high in the pharm aceut i c al sect or , and we  cont i nu e to requi re 
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to dives t its 23  percent  owners hi p interes t in Uni m ark so that Unim ark wi ll be an independent 
market er o f this drug.  
 
 The second tr ans act i on relat ed to Hikm a’s $5 milli on acqui s i t i on of the right s to vari ous 
drug p roduct s and relat ed asset s from Ben Venu e Laborat ori es, Inc. Accordi ng to the compl ai nt, 
without a remed y, Hikm a ’s purchas e of cert ai n ge neri c inject abl es asset s fr om Ben V enue, a U.S. 
subsi di ar y of Bo ehri n ger In gel hei m Corporat i on, woul d likel y harm future compet i t i on in five  
U.S. gen eri c ma rket s : (1) a c ycl ovi r sodi um inject i on s . an anti vi ral dru g use d to treat chicken pox, 
herpes, and oth er relat ed infect i ons ; (2) d ilti az e
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oint me nt ANDA whi le at the same tim e ensuri ng  Myl a n’ s cont i nue d inc e nt i ve  to deve l op and launc h 
the Perri go produc t.  When M y lan  fail ed to obtai n the requi r ed thres hol d of Perri go sh ares to 
succeed in its unsol i ci t ed offer , it  ab andoned the p ropos ed acqui s i t i on. As a resul t , the 
Comm i s s i on issued a modi fi ed final orde r that reli eved the interi m moni t or of his duti es and 
re duced  M yl an ’s report i ng obli gat i ons from ten ye ars to three ye ars.  
 
 The Comm i s s i on also obtai ned ne got i at ed sett l em ent s in two acqui s i t i ons invol vi ng 
medi cal devi ces. Lik e ph arm ac eut i cal product s, medi cal devi c es requi r e FDA approv al for sales 
in or into the Unit ed Stat es. Medi cal devi ce comp an y Zimm e r Holdi ngs, In c. agre ed to dives t 
U.S. right s and ass et s rel at ed to unicond yl ar kne e impl ant s, total elbow impl ant s, and bone 
cement in orde r to sett l e char ges t h at its propos ed $13.35 billi on acqui s i t i on of Biom et Inc. 
woul d likel y be  anti com pet i t i ve. 22 Accordi n g to the compl ai nt, Zimm er and Biom et ar e two of 
the onl y thre e subst ant i al compet i t ors in the U.S. market s for unicond yl ar knee impl ant s and total 
elbow i mpl ant s, and two of onl y fou r signi fi cant compet i t ors in the U.S. market for bon e cement. 
The order requi r es Zimm er to dives t to Smit h & Nephew the U.S. intel l ect u al propert y, 
manufact uri n g te chnol o gy, and ex ist i ng invent or y relat i ng to its unicond yl a r kne e impl ant, and to 
provi de trans i t i onal servi ces to help them establ i s h manufact uri n g capabi l i t i es and secur e 
neces s a r y FDA approv al s.  The order also requi r es Zimm er to waive an y no n -compet e provi s i ons 
in empl o ye e cont ra ct s  an d to faci l i t at e intervi ews between k e y empl o yees and sales reps from 
Zimm er dist ri but ors. The order also requi res Biom et to dives t to a second b u ye r, DJ O, the U.S. 
intel l ect ual propert y, manufact uri n g te chnol og y, and ex ist i ng invent or y re lat i ng to its t otal elbow 
impl ant and bone cement product s .  
 
 Wright Medi cal Group, Inc. and Torni e r N.V. agr eed to sell Torni er ’s U.S. right s and 
asset s relat ed to its total ankl e repl a cem ent s an d total silas t i c toe jo int repl acem ent s to resol ve 
char ges th at the propos ed $3.3 billi on merger woul d illegal l y redu ce compet i t i on for these 
devi ces. 23 Under the s ett l em ent, Wright and Torni e r will dives t the right s an d asset s to these 
devi ces to Inte gr a Lifes ci ences Corpor at i on and pr ovi de Int e gra with intel l ect ual propert y, 
ma nufact uri n g te chnol o gy, and ex ist i ng invent or y, as well as other asset s an d assi s t ance to 
ensure that Inte gra can ef fect i vel y compet e in the market s. The ord er also requi res Wright and 
Torni er to suppl y Inte gr a with total ankl e repl ac e m ent s for up to three  ye a rs and total silas t i c toe 
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propos al s b y Doll ar Tr ee and Doll ar Ge ner al to take over Fami l y Doll ar  Stores.  These compani es  
each op erat e sm al l -form a t, deep- discount ret ai l outl et s that sell an as sort m e nt of consum abl es 
and non- consum abl es, in cl udi ng food, home p rod uct s, appar el and acces s o ri es, and season al 
item s, at prices under $10. Dollar Gen eral attem pt ed a host i l e takeove r of Fami l y Doll ar in  
compet i t i on with Doll ar Tree. Like th e M yl an -Per ri go tr ans act i on, which h appened at the same 
time as Teva’s attem pt ed host i l e takeover of M yla n, we anal yz e e ach tr ans a ct i on on its meri t s. 
Our goal is not to pick winners and losers in the ba tt l e for corpor at e cont rol; rather it is to prot ect 
compet i t i on and consum ers. Afte r Doll ar Tree emer ged as th e succ es s ful bidder, the Comm i s s i on 
requi red it to dives t 330 Famil y Doll ar stores to remed y likel y anti com pet i t i ve effe ct s in local 
market s in 35 states.  
 
 By start i n g the an al ys i s with a focus on whet h er t he elim i nat i on of an inde pendent Fami l y 
Doll ar  was likel y to redu ce compet i t i on in an y rel evant anti t rus t market, we found that unli ke 
superm ark et s, whi ch off e r a sele ct i on of product s and servi c es for a “one -stop shoppi ng  
ex peri ence,” doll a r stores compe t e for “ fil l- in” sho ppi ng  b y off eri n g a broad assort m ent but 
limi t ed vari et y of gener al merchandi s e sold at dee pl y -discount ed p rices. W e found that t he ex tent 
to which other ret ai l ers ( such as Wal -Mart, supe rm arket s, pharm aci es, mass merchandi s e rs, and 
dis count speci al t y m erch andi s e retai l stores ) const rai n ed  prici n g at the mer gi n g part i es ’  stores  
differs  b y area . For th at reason,  we indi c at ed that (i) the relev ant line of co mm erce in which to 
anal yz e th e acqui s i t i on is no narrow er than discou nt gen eral me r chandi s e retai l stores , and (ii) i n 
cert ai n geo graphi c ma rke t s the relevant line of co mm erce ma y b e as bro ad as the sale of 
discount ed gener al merc handi s e in retai l stores . 
 
 There h as been a lot of interes t in the use of the Gr oss Upward Prici n g Pres s ure Index 
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prox i m it y o f the mer gi n g part i es ’ stores relat i ve to each othe r and to other retai l stores, ordi nar y 
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ZF Fr i edri chs h afen AG and TRW Autom ot i ve Holdi ngs. 29 Both compani es manufact ur ed a wid e 
vari et y of car and t ruck component s, such as chass i s, powert rai ns, and susp ens i on s yst em s , and 
had product i on fa ci l i t i es locat ed throu ghout the Uni t ed Stat es, Canada and Mex i co. In our 
revi ew, we coope rat ed with Mex i can authori t i es, the Canadi an Compet i t i on Bure au, and the 
European Union ’s Dire ct orat e -
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 After an ex tens i ve inves t i gat i on, the Comm i s s i on concl uded that the me r ge r was likel y to 
harm compet i t i on in  
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 These cases ar e also a re mi nder that worl dwi de o perat i ons do not alwa ys equat e with 
worl dwi de mark et s. Cement is a good ex am pl e of  a che ap, heav y p roduct t hat is sold in local and 
re gi onal mark et s in which cust om ers pick up prod uct fr om a plant or te rm i nal nearb y. Simi l arl y, 
heav y equi pm ent such as truck tie -rods can trav el fart her , but thei r siz e and weight stil l cause 
cust om ers to look no fart her than Nort h Am eri ca for suppl y. But in a mer ge r invol vi ng high -
technol og y sp eci al i z ed se mi conduct ors, we found t he relev ant geo gr aphi c m arket for R F powe r 
ampl i fi ers is worl dwi de. The three m ajor RF pow er ampl i fi er suppl i ers m a nufact ur e d the  
product s in faci l i t i es arou nd the worl d, and shippe d the product s from those faci l i t i es to cust om er 
locat i ons worl dwi de. The re ar e cur rent l y no re gul a t or y ba rri e rs, tari ffs, or te chni cal 
speci fi cat i ons that imped e worl dwi de tr ade, and tr ans port at i on cost s  are lo w.  As a resul t, RF 
power ampl i fi er cust om e rs in the Unit ed Stat es looked to suppl i ers from ar ound the worl d.    
 
 
NONMERGER MATTERS  
 
 There were also a numbe r of import ant devel opm e nt s on the nonm erge r sid e this ye ar.  
L ast summ er th e Comm i s s i on issued a Stat em ent of Enforc em ent Princi pl e s for the use of FTC 
Act Sect i on 5 when the harm ful conduct lies be yo nd the rea ch of Sherm an Sect i on 1 or 2. 33 The 
bipa rti sa n pol i c y sta t e me nt rea ffi rm s that the prom oti on of consum e r wel f a re is the corne rst one of 
ant it rust enforce me nt, and in dec i di ng whe t he r to bring a sta nda l one Sec t i on 5 clai m, the 
Com m i ssi on wil l consi de r  thre e pri nc i ple s on whic h the re is broa d conse nsus : 
 

�x t he Comm i s s i on will be guided b y the publ i c poli c y und erl yi n g the anti t ru s t laws, 
namel y, th e prom ot i on of consum er wel far e;  
 

�x t he act or pr act i ce will be eval uat ed und er a fram e work simi l ar to the rule o f reason, that 
is, an act or pr act i ce chal l enged b y the Comm i s s i on must cause, or be likel y to cause, 
harm to compet i t i on or the compet i t i ve proc es s, taki ng into ac count an y ass oci at ed 
cogni z abl e effi ci en ci es and busi nes s just i fi cat i ons; and  
 

�x t he Comm i s s i on is less likel y to ch al l en ge an act o r pract i c e as an un fai r me thod of 
compet i t i on on a standal one basi s if enfo rcem ent of the Sherm an or Cla yt o n Act is 
suffi ci ent to addr es s the compet i t i ve harm arisi ng from the act or pr act i c e.  

 
 The Sect i on 5 S tatem ent confi rm s that Sect i on 5 ’s ban on unfai r methods o f compet i t i on 
covers not onl y those act s and pract i c es that vi ol at e the Sherm an  Act  or  the  Cla yt on Act , but also 
those that viol at e the spiri t of the anti t rus t laws an d those that, if left unadd res s ed, coul d viol at e 
th e other anti t rus t laws. As a n ex am pl e of this last t ype of behavi or, the Co mm i s s i on invoked its 
standal one authori t y in two cases this ye ar invol vi ng invi t at i ons to coll ude. 34 The Comm i s s i on 

                                                 
33 State me nt of E n fo r c e me n t P rinc ip le s Re ga r d in g “U nfa ir Metho d s of C o mp e titio n” U nd e r Sectio n 5 of the Fed e r a l 
T rad e Co mmi ssio n Act, 80 Fed. Reg. 57056 (Sept. 21, 2015); State me nt of t he Fed e r a l T rad e Co mmiss io n on t he 
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agains t the worl d’s lar ge s t gene ri c pha rm ac eut i cal compan y is an import ant miles t one for the 
Comm i s s i on’s effort s to curt ai l anti com pet i t i ve re vers e pa ym ent sett l em ent s.
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an author i z ed gene ri c ver si on of Kapva y fo r five years in ex chan ge for a sh are of Pa r’s pro fi t s  on 
its gene ri c sales .   
 
 Under the te rm s of the se tt l em ent s  with each com pan yts
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 In lat e 2009, McW ane re sponded to Star’s entr y  b y announ ci n g its “Ful l Support 
Progr am ” unde r which di st ri but ors that did not buy all of thei r domes t i c fitt i ngs from McW an e 
woul d lose thei r alre ad y -accru ed rebat es and b e cut off from Mc W ane ’s pr oduct s . E ven though 
Star was able to mak e some sales throu gh dist ri but ors, McW ane’s mark et share in domes t i c 
fitt i ngs never fell below 90  percent .  
 
 The Comm i s s i on determ i ned that McW ane’s  Full Support Program op erat e d as a de facto  
ex clus i ve deal i ng poli c y  b y  effe ct i vel y  requi ri n g d ist ri but ors to bu y dom es t i c fitt i ngs onl y from 
McW ane. As a resul t, the program  for ecl os ed Star ’s  acc es s to dist ri but ors, raised its cost s, and 
deni ed cust om ers me ani ngful choi ce fo r domes t i c fitt i ngs . Us ing a full -blo wn rule of reason 
anal ys i s , the Comm i s s i on  determ i ned that McW a ne’s ex cl us i ve deal i n g po li c y en abl ed McW ane 
to maint ai n  its  monopol y power b y pr event i n g a ri val pipe  fitt i ngs  firm fro m achi evi n g suffi ci ent 
scal e to be an effi ci ent co mpet i t or.  McW ane ar gue d that its full -line requi re m ent was need ed to 
maint ai n high level s of capaci t y util i z at i on ; the Comm i s s i on reject ed this just i fi cat i on, observi ng 
that a monopol i s t ’s mere desi re to maint ai n market share is not a pro com pet i t i ve benefi t that can 
outwei gh anti com pet i t i ve effe ct s. 43   
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exclus i vi t y. This is consi s t ent with evidence that McW ane’s pric es rose, 
rather than fell, in the wa ke of the pro gram. 45 

 
 The Comm i s s i on also reached a sett l em ent in anot her cas e invol vi ng de facto ex cl us i ve 
agreem ent s  – this time invol vi ng suppl i er comm i t m ent s that prevent ed  do wns t ream  entr ant s from 
obtai ni ng ke y input s . Las t Apri l, the FTC cha r ged Cardi nal Heal t h, In c. with illegal l y 
monopol i z i ng  25 local market s for th e sale and dis t ri but i on of low -ener g y 
radi opharm a ceut i cal s .46 Cardi nal owns the nati on’s l ar ges t ch ai n of radi oph ar m aci es , which sell 
and dist ri but e drugs kno wn as low -en er g y radi opharm ac eut i cal s. These ra di opharm aceut i c al s ar e 
used b y hospi t al s and clini cs to diagnos e a ran ge of medi cal condi t i ons, incl udi ng he art diseas e. 
Due to the short half -lif e of the radi oa ct i ve isot ope s used in these dru gs, hos pi t al and clini cs rel y 
on radi opharm a ci es locat ed nearb y, resul t i ng in hi ghl y local i z ed mark et s. 
 
 As alleged in the FTC ’s compl ai nt, between 2003  and 2008, Brist ol -M ye rs Squi bb and 
Gener al Elect ri c Co. wer e the onl y U.S. manufact urers of heart pe rfus i on agent s ( or HPAs ), 
radiopharm a ceut i cal s us e d to perform he art stres s test s . Over that peri od, Cardi nal bec am e the 
larges t chai n  of radi opha rm aci es i n the U nit ed Sta t es and t he sole radi oph ar m ac y oper at or in 25 
metropol i t an areas. Cardi nal empl o ye d vari ous ta c t i cs to coerc e and induc e both BMS and GE to 
refus e to gr ant dist ri but i on right s for th ei r resp ect i ve HPA product s to new compet i t ors in the 
relevant ma rket s . These coerci ve ta ct i cs  incl uded  cancel i n g (or thr eat eni n g t o canc el)  purch as es ; 
swit chi ng cust om ers fro m one manufact u rer ’s pr oduct s to the other to pre ss ure the suppl i er not to 
licens e new compet i t ors;  threat eni n g to compet e as a future gen eri c suppl i e r ; and condi t i oni ng 
Cardi nal ’s future relat i on s hi p with GE on GE’s ref us al to gr ant HPA dist ri but i on right s to new 
compet i t ors in the releva nt market s.  As a resul t of these tact i cs, BMS and GE did not offer HPA 
dist ri but i on right s to several potent i al entrant s in t he local radi oph arm ac y market s , and gav e 
Cardi nal de facto  ex clus i ve right s to dist ri but e bot h product s . 
 
 Cardi nal ’s simul t aneous maint enance o f ex cl us i ve dist ri but i on right s to the onl y two 
HPAs lacked an y l e gi t i m at e busi nes s or effi ci en c y just i fi cat i on  becaus e loc ki ng up both brands 
of HPAs  suppressed rat h er than  promoted interb ra nd compet i t i on. Moreove r, given th e thwart ed 
attem pt s of the suppl i ers to licens e new dist ri but or s, Cardi nal ’ s conduct wa s output -reduci n g  
rat her than  out put -enhan ci ng .46kib C 
/>BD</MCID 2.
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State Action Guidance in the Wake of North Carolina Dental 
 
 After the Supr em e Court ’s Feb ruar y 2015 decisi o n in N.C. Stat e Bd. of De nt al Ex am i ners 
v. FTC, 48 we rec ei ved requ es t s from stat e offi ci al s and others for advi ce on how to com pl y with 
the Court ’s deci s i on. By wa y of ba ck ground, t he Board o f Dent al Ex am i ners is a stat e agenc y 
establ i s hed under No rt h Carol i na law and char ge d with sett i ng and en forci ng l icens i n g stand ards 
for dent i s t s . The Bo ard acted to ex cl ude non- dent i s t s from provi di ng teet h whit eni ng se rvi ces. 
The Bo ard  ar gued that as a stat e agen c y, it was ex em pt  from fede ral anti t ru s t laws un der the stat e 
acti on doct ri ne. Th e FTC, the Fourt h Circui t, and ulti m at el y the Suprem e Court disagr eed, 
findi ng that the stat e acti on defens e 
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financi al interes t in the occupat i on that is bein g re gul at ed. In addi t i on, a sta t e ma y for go acti ve 
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handed manne r and det er ri ng woul d-
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exclus i ve right s to a pate nt in the pharm aceut i c al indus t r y, which t ypi c al l y t akes the form o f an 
ex cl us i ve licens e, is potent i al l y repo rt abl e unde r the Act , and to cl ari f y the treat m en t of retai ned 
manufact uri n g ri ght s. Un der the revi s ed  rule s , the retent i on of limi t ed manufact uri n g ri ght s and 
co -ri ght s does not af fect whet her the tr ans fe r of al l comm erci al l y signi fi can t r ight s has 
occurr ed. 56  
 
 A pharm ac eut i cal trad e associ at i on filed an acti on in feder al court to set asi de the revi s ed  
rules, chal l en gi n g  the FT C ’s authori t y  to issue an indus t r y -spe ci fi c rul e un der the Admi ni s t rat i ve 
Procedure  Act. Last J une, the D .C . Circui t affi rm e d the lower cou rt ’s ruli ng that the Comm i s s i on 
was enti t l ed to Chevron  defer enc e in adopt i ng an indus t r y -spe ci fi c rul e. Moreover, th e  appel l at e 
court found that the revi s ed rule was “obvi ous l y consi s t ent ” with the purpos e of the HSR Act, 




