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Our approach to the monitorship would begin, after negotiation of an engagement letter that affirms the

independence of the ICA, with the development of a work plan for approval by the FTC and acceptance
by the monitored company. In our experience, an effective work plan benefits greatly from both the input

of the FTC and any other relevant regulators about the primary (and lesser) issues of concern, and from

extensive discussions with, and appropriately tailored document productions from, the company in order

to understand the key elements of the company's business model. In our view, the work plan must be

flexible: it should lay out the expected tasks (including, among other things, primary methods of

evaluation and key categories of documents and interviews) for assessing compliance of each provision,

but it should also leave the ICA discretion to take the steps needed to evaluate the company's
performance as the ICA learns more about the company's business model and daily operations. That is,

while the development of a work plan is important to educating the ICA and setting expectations, it is
done at an early stage of the monitorship, when the monitor is almost certainly operating from less
information than the company. A work plan that creates a preordained, lockstep path for the ICA is
unlikely to achieve the objectives of the Consent Judgment.

We would also use these initial discussions to gain a better understanding of Herbalife's compliance
structures. At a most basic level, we will look for the key elements of a compliance program: tone at the
top, strong policies and procedures, regular and effective training, monitoring and compliance personnel
within the organizations, reporting of potential instances of non-compliance, and focused audits to ensure

compliance. At those initial stages, however, and as the monitorship progresses, we will also look for

much more. The tone at the top can be spot-on, but it may not penetrate the organization; "tone-in-the-
middle" is critical. Strong policies are key, but supervisors need to be held accountable when those
policies are violated. Training is important, but there must be a feedback loop from customer complaints,
compliance audits, and employee complaints to revise training to address newly identified problems. We
would intend to focus on all of these aspects.

With a work plan in place 
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work to this matter with me. We would also draw on the extraordinarily talented associates at

Jenner &Block, most likely out of the firm's Washington, DC and Los Angeles offices.

Our initial assessment suggests that the retention of an accounting or data analytics firm will be

beneficial. This is often the appropriate structure when a monitorship requires both quantitative

analysis, such as Herbalife's accurate calculation of certain data, and a focus on how to ensure

compliance and institute a compliance culture within the organization, such as Herbalife's adequate

monitoring of other elements. In these contexts, we believe that monitorships benefit from lawyers

or law firms performing the bulk of the work, assisted by an accounting or data analytics firm to

handle quantitative aspects. That said, if the data analysis is sufficiently straightforward, an

accounting firm may not be necessary. Indeed, the Jenner &Block team proposed above is

currently performing monitorships in which it is handling the data analysis without the assistance of

an outside firm. While we do not expect that to be the case with the ICA in this matter, and we have

identified a consulting firm with excellent credentials to perform the data analysis should that prove

appropriate,' we would review the issue anew as we formalize a work plan.

D. Prior Experience and References

We are happy to provide references if the FTC believes that we are a serious candidate. Our work as the

monitor for the Citi settlement is available at our website: http://www.citigroupmonitorship.com. Given 

expect elements. 
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E. Proposed Activities

As noted above, we believe that many of the questions asked by the FTC will be answered most
effectively as part of the development of the work plan. We have attempted to provide, in the executive
summary above, how we would approach the ICA position. A few specifics, however, may be helpful.

Sources of Information. Any monitor relies heavily on the monitored party to provide information
in response to requests for documents and data; however, there must be ways to test and
evaluate whether the information being provided is accurate and complete. Part of that testing
process must come through interviews of employees and agents, including former employees
and whistleblowers. We have also found that complaints provided to state and federal

authorities, as well as complaints/hotlines maintained by a monitored company, can also identify
important issues for follow-up.

In the context of for-profit colleges, we have found listening to the actual marketing interactions to
be invaluable, and we have also used mystery-shopping techniques and testers to evaluate
compliance. These techniques may be helpful under this Consent Judgment and we would
consider retaining an established firm in this area.

Communications. In terms of process, we believe that Herbalife should identify a single point of
contact for documents, visits, interviews, on-site records reviews, etc. That approach has proven
effective, in our experience, though sometimes a team, rather than a single person, needs to
serve that role. We would anticipate meeting, whether in person or by phone, weekly with
Herbalife and monthly, or at different intervals as requested, with the FTC. We would expect
these discussions to be substantive: identifying issues, discussing changes that need to be
made, and specifying information or work that needs to be done.

• Reporting. We would seek to meet the FTC's desire for written reports every six months. We
note that the process of report-writing is a significant aspect of any monitorship; more frequent
reports increases costs and can, in some circumstances, consume resources that would be better
used for monitoring itself. That said, we believe the six-month timetable is reasonable; the most
difficult deadline will be the first report, as the parties will take some time to develop a working
relationship.
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We do not believe it would present a conflict, but we would be happy to explain the prior work in more

detail so that the FTC could evaluate whether any real or perceived conflict issues arise.

G. Estimated Costs

Thank you for your consideration; please do not hesitate to contact me if you would like to discuss our

application or any of the issues discussed.

Sincerely,

Thomas J. errelli ~~


