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Telecommunications & Electronic Media

Net Neutrality vs. Net Reality: Why an Evidence-Based Approach to
Enforcement, And Not More Regulation, Could Protect Innovation on

the Web
By Hon. Maureen K. Ohlhausen*

ernance of the Internet since its earliest days. More

recently, this discussion has sharpened into a debate about
whether and how to enforce network neutrality—i.e., access
to the Internet on equal terms for all content providers and
consumers. Some content providers want the government to
adopt regulations to guarantee them fair access to the Internet.
Some network owners, like Verizon or Comcast, disagree and
think such regulations are unnecessary and could sti e inno-
vation on the Internet. s debate is taking place at a time
of radical change in how we access and use the Internet. e
convergence of telecommunications technologies means that
today we listen to the radio, watch television, and talk with
friends and family on the Internet.  is new reality stands in
stark contrast to the archaic regulatory framework under the
Communications Act of 1934, as amended,* which treats each
form of communication separately.

With the Federal Communications Commission’s (FCC)
regulatory approach to network neutrality again being chal-
lenged by network owners in the U.S. Court of Appeals for the
D.C. Circuit, | think now is the right time for us to seriously
consider alternatives. From my perspective, we do not need
another layer of regulations issued under the Communications
Act. Doing this in the face of a dynamic and robust online
environment would contradict my understanding of good
government and could impede development of the Internet.
We should instead focus on informed, exible, and fact-based
enforcement of our existing competition and consumer protec-
tion norms by expert government agencies, supplemented with
private self-regulation of technical standards through consensus-
based multi-stakeholder organizations of engineers, consumers,
and businesspeople. To the extent the government is involved,
the Federal Trade Commission (FTC) model of enforcement,
advocacy, and industry education is the better model that will
allow free markets the breathing room they need to prosper.

People have discussed the purpose, structure, and gov-
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I. Framing The Net Neutrality Debate

A. Design Characteristics Shaping e Debate

Like many of our modern technologies, the Internet be-
gan as a Department of Defense research project.?  ree core
design principles from those days are still relevant for today’s
policy decisions:  rst, the Internet is intentionally decentralized
and redundant; second, communications over the Internet are
packet-switched, meaning each message is broken apart and
its many pieces travel separately across the web before being
re-assembled at the message’s nal destination; and, third, the
Internet uses “end-to-end architecture” that carries content from
servers at the “edge” of the Internetona “ rst-in, rst-out” or
“best e orts” basis.®

B. Proponents of Net Neutrality Regulation

Network neutrality advocates see the success of content
and applications providers like Google, Yelp, or Facebook
arising from the core design principles, especially end-to-end
architecture. As Professors Mark Lemley and Lawrence Lessig
have explained: “While the e2e [end-to-end] design principle
was rst adopted for technical reasons, it has important social
and competitive features as well. e2e expands the competitive
horizon by enabling a wider variety of applications to connect to
and to use the network.™ ey think “[the] strong presumption
[should be] in favor of preserving the architectural features that
have produced this extraordinary innovation.” Net neutrality
proponents want rules that protect these core design attributes
by proscribing certain types of behavior by network owners.

Many successful “edge” providers are concerned that
owners of the underlying infrastructure could engage in an-
ticompetitive hold-up, either by cutting 0 access to users or
to other networks, by charging high prices for transport or by
providing better services to one content provider instead of its
competitor either for a fee or because ofa nancial a liation.®
As explained at an FTC-sponsored conference several years ago,
content providers worry about “(1) blockage, degradation, and
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philosophy of rule-based prohibitions to address mainly verti-
cal concerns is the main force propelling the FCC’s e orts on
net neutrality.®

C. Opponents of Net Neutrality Regulation

Opponents of net neutrality rules are concerned that regu-
lation, by its nature, isin exible and would penalize innovation
in an attempt to maintain the original design principles of the
Internet.® ey argue that among the core engines of growth
on the Internet has been the latitude to experiment with new
and di erent business models.’® ey point out that many
once-successful Internet businesses were vertically-integrated
and arguably would violate modern network neutrality regula-
tions were they still in business today. Adopting rigid network
neutrality rules would freeze the existing business environment
into place and potentially prevent experimentation with di er-
ent technologies and types of vertically-integrated businesses or
business practices. Italso could derogate many of thee ciencies
of vertical integration (like eliminating double marginalization
problems) and skew investment incentives. Instead of allowing
the free market to guide investment dollars where needed and
businesses to charge based on the best use of potentially dear re-
sources, like bandwidth, the government would dictate many of
these decisions. Network operators and ISPs advocate for more
fact-intensiveand exible enforcement of widely-acknowledged
legal and economic norms. ey question whether a systemic
problem requiring expansive solutions even exists.!!
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re-tested. With this evidence-based process, we can conclude
either that the initial theory and subsequent iterations were
de cientand drop the matter or decide there is reason to believe
a violation of law exists and pursue the matter further. s
enforcement paradigm allows us to approach each complaint
or issue anew and to apply broad norms to the facts before us.

C. A Growing Role for the FTC

Technological convergence and the litigation about FCC
jurisdiction have raised questions about the nature of govern-
ing the Internet and the viability of the FCC’s approach to
network neutrality.® And, as questions grow about the FCC’s
role in this space, more people are looking to the FTC and its
evidence-based enforcement approach as an answer. Although
the FTC Act exempts “common carriers” from its jurisdiction,
to the extent broadband services are classi ed as information
services, the agency can play a meaningful role in shaping policy
on the Internet.*® Indeed, the FTC already plays a signi cant
role in the Internet space, from enforcing legislation like the
Children’s Online Privacy Protection Act® to reviewing merg-
ers and acquisitions like Google/AdMab or AOL/TimeWarner
and investigating competition issues relating to Internet search
engines or smartphone patents. e FTC’s exible, normative,
and rigorously fact-based approach to enforcement is a perfect

t for overseeing the dynamic businesses tied to the Internet.
But before o ering solutions, maybe we should rst ask—is
there the problem?

I1l. Wait...Is There Really a Problem Here?

A. e Legacy Structure of the Internet

Much of the network neutrality debate hinges on the
idea that there are bottlenecks on the Internet that allow net-
work owners to exercise market power. Given the core design
principles, rampant growth, and intense competition shaping
the Internet ecosystem, I am skeptical about claims of a wide-
spread problem. It seems the debate may rely on assumptions
about the network’s structure and capacity that, even if they
had once been true, are increasingly less so because of the rapid
growth in wireless broadband and the proliferation of new xed
broadband technologies.

e Internet in the United States was originally structured
as a multi-tiered hierarchy, making it conceivable that some
providers could have maintained disproportionate market
power. Until the 1990s, the Internet had basically three lev-
els, including from the top down: (1) a national backbone of
sixteen interconnected research facilities forming the original
NSFNET (later replaced by private backbone providers inter-
connected at four public network access points or NAPs); (2)
several regional networks connected to the backbone facility
closest to them; and (3) numerous local or “last mile” provid-
ers, which connected consumers’ homes or businesses with the
regional networks through local distribution facilities.®? Many
of the last mile providers were legacy local cable and telephone
networks, potentially giving them “termination monopolies”
with the power to lock-in customers and discriminate at will.
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B. e Changing Structure of the Internet

Although the legacy structure of the Internet remains
relevant and still in uences the debate, the forces of the free
market are changing it rapidly. Atleast vedi erenttrendsare
reshaping network access and in the process undermining the
possibility of signi cant bottlenecks. Each of these bears on the
question of network neutrality and the nature of governance
on the Internet.

First, growth in mobile broadband is now outpacing all
other modes of access and is becoming the default means by
which people interact with the Internet, especially outside the
United States. e FCC noted that “[w]ireless broadband sub-
scriptions topped 500 million in [Organisation for Economic
Co-operation and Development or OECD] countries [at] the
end of 2010 (compared to 300 million xed broadband sub-
scriptions).”* In addition, “[a]ccording to Cisco, global mobile
data in 2011 (597 petabytes per month) more than doubled for
the fourth consecutive year. Cisco also reports all mobile data
tra c generated in 2011 was ‘eight times the size of the entire
global Internet in 2000.""%
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action will allow free markets to serve the greatest good, while
still maintaining a federal role in protecting the rights of con-
sumers and a level playing eld for competitors.
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