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increasing globalization of markets. The Internet technology that powers B2Bsis potentialy
transformative in that it can speed business-to-business communications into “real-time’
transactions, conducted globally, with heightened accuracy and reduced waste, thus increasing the
nation’s productivity.

This Staff Report seeks to summarize what was learned at the workshop and to lay the
foundation for understanding how to answer traditional antitrust questions in the context of new
B2B technology. The hope isthat this foundation will facilitate further dialogue among antitrust
officials, the B2B industry, antitrust practitioners, legal scholars, consumer groups, and other
experts with an aim toward developing a common understanding of the types of B2B structures,
rules, and practices that, in particular circumstances, are most likely to ensure both antitrust
compliance and the efficiencies that B2Bs promise.



EXECUTIVE SUMMARY

Overview of B2B Electronic Marketplaces Although treated as a group in this Staff
Report, B2Bs are remarkably diverse. B2Bs serve abroad array of industries, from metalsto
fresh produce to hotels to chemicals to energy, with some B2Bs focusing horizontally (across
various industries) and others vertically (on only one industry). Through B2Bs, participants buy
and sell awide variety of goods and services, from materials to be used in afirm’sfinal product to
thingsthat just keep the firm running. B2Bs can be organized under a variety of ownership
structures. some are founded by companies who use them; some are founded by third parties who
do not plan to buy or sdll through them; some are a blend of the two. Pricesin B2Bs can likewise
be established in various ways. by auction, catalog, a bid-ask system, or negotiation, for example.
B2Bs may earn revenue from multiple sources, including transaction-related fees, membership
fees, service fees, advertisng and marketing fees, and sales of data and information. Market
forces are continuing to sort out issues such as which, and how many, B2Bs will succeed, the
extent to which potential efficiencies will be realized through B2Bs or instead through private
networks, and the likely extent of interoperability among B2Bs.

Efficiencies of B2B Electronic Marketplaces B2B marketplaces have the potential to
generate significant efficiencies, winning lower prices, improved quality and greater innovation for
consumers. Many panelists stated that savings and increased competition through B2Bs could be
substantial; indeed, one business analyst commented that, “[f]rom a very macro perspective, B2B
e-commerce is Smply the next generation of productivity growth for the U.S. economy.”*

B2Bs can gain efficienciesin a variety of ways. B2Bs can reduce administrative costs,
such as the time and energy a business expends to process an order and correct any mistakes in its
processing. B2Bs can reduce search costs, that is, the costs buyers incur identifying suppliers and
their offerings, and vice-versa. For example, B2Bs can make it easer for buyers to comparison-
shop, replacing thumbing through bulky paper catalogs with quick and efficient mouseclick
searching. Reduced search costs also mean that suppliers can have greater and cheaper access to
more potential customers. Such reduced search costs can make new sales channels viable,
creating markets for goods and services not traded before.

B2Bs can help check unmonitored corporate spending by using technology to enforce
gpending and other limits on in-house buyers. B2Bs can facilitate efficient joint purchasing, which
may help reduce transaction and manufacturing costs and produce other cost-savings. B2Bs can
be integrated with a firm’sinternal computer systemsin order to continue reaping, and expanding
upon, the benefits of the earlier computer-based systems. Enhanced efficiencies may also arise
from increased collaboration facilitated by B2Bs, such asjoint product design by the various firms
involved in putting a product together. Finally, the heightened interaction between buyers and
suppliersthat B2Bs offer may facilitate supply chain management. That is, B2Bs could enable
suppliers al along the supply chain, potentially reaching multiple tiers of suppliers, to learn more
quickly what buyers want and when they want it, reducing forecasting that traditionally has
proved inaccurate and expensive.

! See Teagarden 100.



Thisisan impressive list. Although panelists noted that efficiencies may be more easily
articulated than realized, the efficiencies that B2Bs may offer merit serious attention in light of
their significant potential for cost savings and increased competition.

Antitrust Analysisof B2B Electronic Marketplaces B2Bs may raise avariety of
antitrust issues. Workshop panelists reported, however, that the antitrust concerns that B2Bs
may raise are not new and agreed that B2Bs are amenable to traditional antitrust analysis. Some
panelists commented that, when antitrust concerns do arise, familiar safeguards may be sufficient
to addressthose issues. Indeed, it appears likely that many potential concerns could be eliminated
through well-crafted B2B operating rules. Consequently, the discussion that follows does not
warn of insoluble problems, but rather lays the foundation for identifying and addressing
circumstances that warrant antitrust scrutiny.?

Rather than address all potential issues, this Report focuses only on those issues that were
discussed extensively at the workshop. The efficiencies and possible enhancementsto
competition that B2Bs can offer stem in part from their collaborative nature, but collaboration
among firms also could facilitate anticompetitive conduct in two types of broadly defined markets:
the markets for goods and services traded on B2Bs (or derived from those traded on B2Bs) at
both the seller and the buyer levels, and the market for marketplaces themselves. In the market
for goods and services, workshop panelists noted that competition may be affected by the extent
to which information is shared and by whether joint purchasing or exclusonary (membership or
access) practices are implemented. In the market for marketplaces, panelists suggested that
exclusivity could affect the development of competition.

Competition Issuesin the Market for Goods and Services: Information-
Sharing Agreements The Internet allows firms to share information at an unprecedented rate.
Depending on the operating rules, participantsin a B2B could learn in real time, for example, the

2 To date, the Commission has reviewed only one B2B. See In re Covisint, Inc., File No.
001 0127 (Sept. 11, 2000), closing letter to General Motors Corp., Ford Motor Co., and
DaimlerChrysler AG available at <www.ftc.gov/052000/09/covisintchryder.htm> (last visited
October 23, 2000). In itsletter closing the investigation of whether the formation of Covisint
violates Section 7 of the Clayton Act and terminating the waiting period under the Hart-Scott-
Rodino Antitrust Improvements Act, the Commission found no further action warranted at this
time but stated as follows:

Because Covignt isin the early stages of its development and has not yet adopted bylaws,
operating rules, or termsfor participant access, because it is not yet operational, and in
particular because it represents such alarge share of the automobile market, we cannot say
that implementation of the Covisint venture will not cause competitive concerns.



























and the nature of the industry. Below is a brief survey of some important dimensions of B2Bs.®
1. Direct and Indirect Inputs

All of the goods purchased and sold in business-to-business commerce fall into one of two
general categories— direct or indirect inputs. Direct inputs, or manufacturing inputs, are raw
materials or components that will be used directly in the manufacturing process.®* These materials
will be used in the buyer’sfinal product or will be sold by aretailer. Examples of these would
include the highly-engineered parts that a firm installs into the machinery it manufactures and the
different chemicals that businesses may use for purposes as diverse as creating drugs or treating
wood products. By contrast, indirect inputs, also known as operating inputs, are used for
maintenance, repair, or operation (“ MRO” ) and do not become part of the finished product.*
Examples of these would include items such as paper clips and janitorial services.

Direct inputs generally account for fewer transactions than do indirect purchases, but the
dollar value of each transaction involving a direct good tends to be greater.>®* Moreover, direct
materia purchasing tendsto be a specialized function, whereas the purchasing of indirect
materials may be fairly widespread within an organization.* Manufacturing firms and retailers
typically devote arelatively higher proportion of their spending to direct material than do other
types of firms, such as financial service firms, which typically devote more of their spending to
indirect materials.*® Whether a purchase involves direct or indirect materials may have
implications for the type of B2B solution that fits best.

2. Horizontal or Vertical Organization

B2Bs are often categorized as “horizontal” or “vertical.” “Horizontal” or “vertical”

% Clark 363-64 (noting that generalizations across industries are difficult because
different facts are typically implicated).

3 Steve Kaplan and Mohanbir Sawhney, E-Hubs. The New B2B Marketplaces, Harv.
Bus. Rev., May-June 2000, at 98.

¥ |d. at 98. See also Knight 250. Knight further subdivides MRO into white collar and
blue collar. The former refersto indirect goods used in offices (e.g., paper clips), the latter refers
to indirect goods used in factories (e.g., gloves, valves).

¥ Kinney (Stmt) 12.
* 1d.

% Seg e.g., Kinney (Stmt) 8; Gray 160 (noting that among retailers approximately 25% is
MRO-type spend and 70% tends to be spend for more complex goods).
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C. Service Fees

Service fees are fees for additional functionaity that B2Bs may offer either directly or
indirectly. Vaue-added servicesthat B2Bs are offering include logistics (e.g. shipping services);
systems integration (e.g. coordinating legacy systems with B2Bs); financial services (e.g. credit
assessments); and industry information (e.g. identification of new products and services, various
trade-industry events, links to useful sites, news feeds pertaining to the industry, chat rooms).®*
B2Bs may provide value-added services themselves, or may receive a portion of the fee collected
by third parties that the B2B permits to supply services through its e-marketplace. Severd
panelists asserted that service fees for value-added services will dominate over membership and
transaction fees as the primary source of significant revenue.®®

d. Advertising and M arketing Fees

Advertisng on B2Bs can take many forms including “banner advertising” or “opt-in e-mall
marketing.”® The value of such advertising stems from the ability to target key purchasing
decision-makers. B2Bs, like trade publishing, trade shows, and trade conferences, represent a
means to achieve such targeted marketing. As one panelist explained, “there are really only
about 100,000 buyers and [suppliers] in the pollution control business domestically, for instance,
and we get about 30 to 60 percent of them in a given month to come multiple timesto our ste to
get information, [s0] we sell accessto those eyeballs. . . [T]here are very robust revenue streams
in advertising and promotion.”® A related revenue source is “listing (or hosting) fees,” which
supplierstypically pay “to have a storefront” (a separate, supplier-specific segment) within a given
marketplace.®

8 Harting (Stmt) 9-10.
& Seg, e.g., Harting (Stmt) 4; Verloop 420.

% Baker & McKenzie (Stmt) 13. Opt-in e-mail marketing refers to “sending e-mail
messages to those who have opted to receive them.” 1d. One panelist noted that her customers,
small businesses, are extremely concerned about online privacy. Buyerson her B2Bs do not want
to be deluged with junk mail from suppliers who received information about the buyer from the
exchange. Kim 182. Another pandlist, also characterizing this as a consumer privacy issue, noted
that “in alot of respects it would be nice to get more targeted advertisements.” Knoll 182.

87 Walsh 421-22.
8 Baker & McKenzie (Stmt) 13.

15






marketplace allows the sharing of aggregated data.”” Likewise, information about buyersis
aggregated and shared among buyers at FacilityPro.com.*® In the B2B electronic marketplaces
designed by energyl eader.com, “datamay . . . be aggregated by marketplace personnel in a
manner that does not reveal any one buyer’s activities, e.g., for purposes of negotiating volume
discounts.”

One panelist noted that companies consider “their transactional record[s] as part of their
trade secrets, as part of their proprietary intellectual property.”*® Accordingly, it is necessary for
B2Bs to address whether they are “custodians’ of the data or “owners’ of the data.'™

6. Accessto Information

Information on specific and aggregate transactions, supplier prices, buyer purchases, and
other confidentia or proprietary information could potentialy be accessed by aB2B’s
participants, owners, management team, employees, or board of directors. Many workshop
panelists suggested that each marketplace handles issues of information sharing differently, and
that typically either the board of directors or management decides how to use this information.'®
Other panelists observed that a marketplace’ s operating rules may control how information is
used,'® or the contractual arrangement that each participant has with the marketplace may govern
the confidentiality of transaction data or other proprietary information.’** Thus, whether
participants, owners, management, employees, or the board of directors has access to confidentia
or proprietary information depends on the B2B marketplace’s rules on how information is shared
or secured.'®

9 Gray 400.

% Haines 380.

% energyL eader (Stmt) 11.
100 Chen 235-36.

101 1d. at 236.

102 Mirek 234-35.

18 Gray 204.

104 Gray 383.

1% practicesvary. See, e.g., Stojka 381-83 (in Commerx, in which strategic investors are
limited to one percent ownership interests, detailed information may be available to management
and board members, but an unwritten rule prevents the information from flowing to participant-
owners); Gray 361-62 (in Petrocosm, an industry-owned consortium marketplace, the board and
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7. Barriersto Entry, Network Effects, and Intellectual Property | ssues

Many workshop panelists noted that B2B electronic marketplaces are proliferating now at
arapid pace."® Oneindustry analyst expects to see 2,000 marketplaces by the end of 2000 and
5,000 by the end of 2002.*** This rapid pace, however is not expected to last, as the industry
moves into a phase in which various B2B electronic marketplaces will consolidate and
differentiate.”* Industry analysts offered varying opinions as to how far consolidation would
ultimately reach.™

Other workshop panelists predicted that although marketplaces eventually will
consolidate, there will be many segments and tiers within any specific industry,*® and that there
will be many niche players within each industry.™*” Moreover, if there is interoperability among
marketplaces so that buyers and sellers conduct transactions not only within any one B2B but
across multiple B2Bs (also known as exchange-to-exchange commerce), there is a possibility that
there will be specialists competing for business from a number of marketplaces.*'

The course of development will be greatly affected by the extent of entry barriersinto the
market for B2B marketplaces. One workshop panelist stated that B2B electronic marketplaces
are proliferating now because barriersto entry are low, thus enabling multiple marketplaces to
emerge.”® Another suggested that if a start-up B2B offers only limited functionality, such as
catalog purchasing or auction capabilities, it does not take much transaction volume or liquidity

control of competitive information within B2Bs).
12 See e.g., Gray 412; Jasinowski 556; Rule 561-62.
13 Morgan Stanley Dean Witter (Stmt) 17.

14 See, e.g., Shridharani 214 (economies of scale and network effects drive
consolidation).

115 Compare Harting 415 (suggesting there will be two B2B electronic marketplaces
within each relevant product market and relevant geographic market) with Gray 414 (suggesting
the number would be five).

18 Shridharani 214.
17 Gray 213.

18 Kinney 209.

19 Harting (Stmt) 21.
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purchase necessary goods and services with more sellersin the marketplace.® To the extent that
network effects create significant advantages for large incumbent B2Bs, entry could be impeded.

One commentator observed that independent B2Bs are finding it harder to locate
necessary capital when an industry consortium forms a B2B aimed at the same market the
independent B2B plansto serve. Suppliers of venture capital tend to assume that the industry
codition model will capture the liquidity necessary for a successful marketplace.** In addition,
some panelists indicated that antitrust laws that vary from country to country can amount to an
entry barrier for B2B marketplaces, which conduct business without respect to national
boundaries.**

a. Incentives Used to Attract and Retain Volume

One panelist suggested that industry ownership provides both economies of scale and
economies of know how and information,*** and workshop panelists observed more generally that
many marketplaces have offered equity investments to leading buyers or suppliersto generate
critical mass in a marketplace.*** Indeed, the CEO of Metalsite suggested that having industry
ownership is one of the reasons why the marketplace is still operational.™* The equity can be
offered in exchange for market participants commitment to provide a certain level of volume.**
Others workshop panelists asserted that offering equity to marketplace participants appears to
occur in markets that are concentrated with fewer buyers and sellers, rather than in markets that

128 Sunder 427. See also Rule 559 (network effects are present in that information
provided by these marketplaces will be more valuable and accurate with a larger number of buyers
and sdllers); Guerin-Calvert 433; energyL eader (Stmt) 12-13 (“The attractiveness of the
marketplace to the seller is often afunction of the extent to which the marketplace is used by the
seller’smajor buyers. . . . Sellerswho wish to continue their relationships with these buyers will
want to participate in the marketplace.”).

129 Clark 363. Nonetheless consortium B2B marketplaces could fail if long-time
competitors find it difficult to work together. 1d.; see also Heymann 368-69.

130 See, e.g., Krattenmaker 578; cf. Foy (Stmt) 2-6.
131 K rattenmaker 546.

132 K afka 222-23 (equity gives incentive to use the exchange and thereby generate critical
mass); Gray 225 (giving equity one way to drive for liquidity).

133 Stewart 70.
134 Kafka 219.
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interoperability will be important in the future.”™>” Buyers may want the ability to select trading
partners without being limited by the technology they use.™® Indeed, as has been suggested,
suppliers want to be able to digitize the content of its catalog once and be able to place it on
multiple marketplaces without extensive reformatting.** It may require not only interoperable
technical standards, but also interoperable business standards such as standardized product
descriptions.*® In any case, one workshop panelist cautioned, it may be premature to settle on
interoperable standards now and, consequently, to stop innovation.***

* * *

Business-to-business commerce can assume as many forms online as it does offline. Thus,
while the building blocks of B2Bs are clear, the ultimate forms that B2Bs will take remainsto be
seen. Nonetheless, understanding the foundation of B2B marketplaces and certain basics about
how they operate is necessary because, as will be discussed in Part 2, it is through the shift from
the offline to online world that tremendous gains in efficiency are promised.

7 See, e.g., Stojka 408 (buyers need to gain access to many B2Bs, and today, “there isn’t
alot of interexchange communication™); Boeth 116 (interoperability issues have not become so
painful that companies are screaming yet, but they will become important in the future); van Breen
205-06, 219 (by using a consortium, WorldWide Retail Exchange hopes to achieve an
interoperable standard in next few months so that exchanges can be linked in the future).

158 See, e.g., Knoll 293; Open Buying on the Internet (Stmt) 1.

% Fromer 111. Nonetheless, one workshop participant noted that in concentrated
markets, interoperability may be of limited value. Knoll 308. In a concentrated market,
participation in more than one exchange may require the company give up valuable product-
related information. Such atrade-off may be worth it only if the company has a capital stake in
the B2B. I1d.

160 Tarkoff 120.
161 Kinney 119.
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CFO of the same small steel company mentioned above stated that, whereas “[he] used to have to
make 20 phone calls to get one coil of steel,” through use of a B2B he now has purchasing
relationships with large suppliers who previously would not have even “notice[d]” this small
buyer.®

In highly fragmented industries, it is particularly important to be able to reach suppliers at
alower cost.®* The examples above involve MROs and the metals industry, both of which have a
highly fragmented supplier base. In MRO distribution, the “top 50 players make up 13 percent of
the marketshare. The number one player has less than three percent of the market share.”*®
Likewise, the metals industry is “highly, highly fragmented.”*” “[T]he largest metals company in
the world only owns three and a half percent of the global market.”* Reduced search costs may
be particularly significant in this context.

Nonetheless, industries with more concentrated supplier bases — such as those
manufacturing more complex products — also may benefit from heightened market transparency,
for example, through reverse auctions. The lure of areverse auction isthat if competition in the
marketplace is “relatively robust,” if the good has “alot of price flexibility,” and if a contract for a
sufficient amount of money is at stake, a buyer could have sellers from across the globe bidding
againgt each other for itsbusiness. For example, in May 2000, the federal government held its
first reverse auction.* The U.S. Navy sought a highly technical part with extensive specifications
—the brains of an gection seat used in Air Force aircraft. Three qualified sources which had
previoudy provided such goods bid against one another. Asthe Navy Captain in charge of
procurement summed it up, “[we] went online and we ended up achieving a savings of about 28
percent.”* The success was such that the long-term vision of the Navy Inventory Control Point is
to “do all of our competitive procurements that make sense in a reverse auction scenario.”

B2B reverse auctions also can facilitate competition between heterogeneous products by

% Eryn Brown, Isthe Internet Sronger than Steel?, Fortune, May 15, 2000, at 162.
¥ Kafka 169.

% Kim 154.

¥ Stewart 53.

% 1d.

¥ B2G, business-to-government, is treated herein as aform of B2B wherein one of the
businesses is the government.

0 Huff 147-48.

1 1d. at 149.









can help reduce transaction costs through scale economies in purchasing, reduce manufacturing
costs, and produce other efficiencies as well.

The following example illustrates the benefits of volume discounts for a single business
with multiple buyers. Appleby’sis achain restaurant with approximately 400 company-owned
stores. Through the services of a B2B, Ingtill, Appleby’s was able to know exactly who was
buying what and when. If each store goes through different distributors, it is extremely difficult to
aggregate that data. But, once aggregated through a B2B, the chain could go to its suppliers and
ask for a volume discount.*®

Price discounts because of volume can also be achieved by aggregating the purchasing
needs of wholly-separate businesses. One B2B, equalFooting, enables small business buyersto
achieve some volume discounts through a “virtual” aggregation of purchases.®” The founder of
this B2B noted that as alogistical matter, the B2B would be unable to pool discrete orders asthe
need for them arises because in the MRO context, there are “over two million SKUs of items,”
and it isunlikely that sufficient buyers will need the same item around the same time. Instead, this
B2B successfully requested that supplierstreat it as a large national account entitled to volume
discounts. Frequently, this B2B received discounts not only from the suppliers, but also from
shippers and other related services. Small businesses receive discounts on their purchases,
discounts that would have otherwise been unavailable. XML integration between the B2B and
the suppliersisintegral to keeping such arrangements cost efficient for suppliers.®

G. Systems I ntegration
Not only can B2Bs increase efficiency through the many mechanisms discussed thus far,

but B2Bs can also be integrated with afirm’s legacy computer systems so as to continue to reap,
and expand upon the benefits of the earlier systems.™

% Clark 403.

" One analyst viewed such a system as the virtual equivalent of an offline distributor.
Kafka 228-29.

%8 See Kim 227-28; Morgan Stanley Dean Witter (Stmt) 81. See also Cogan 107-08
(Another B2B, GoCo-op, works with companies where there is “an opportunity for competitors
to get together and either leverage certain services or have adivison of labor where each of the
members provides a different service or a different portion of the services to each other, and they
gain economies of scale that way.”). Seeinfra at Part 1.B.2 for a discussion of the role of XML
in facilitating the rise of B2Bs.

* See, eg., Sullivan 252 (A “compelling reason” to join aB2B isto “leverag[€e] the web
technologies and ERP technologies out there to integrate into their back ends and improve their
bottom lines.); Mirek 145 (Important to participation in B2Bs istheir ability to provide “increased

9



As a practical matter, integrating B2Bs with back-offices or back-ends means that the
B2B can receive necessary information, such as purchasing requirements, as it has been assembled
by the legacy systems rather than requiring input into new B2B order screens.® The process may
also work in reverse, with the B2B sending information directly into alegacy system. That way, if
aB2B sends e-mails to panelists regarding orders, those business will not have to “re-key” that
information into their legacy systemsin order to processit.®> For example, an ERP system may
provide many items of information, including a determination of what is needed and when,
notification of relevant departments (e.g., receiving department) that a delivery is due, and
verification of an invoice for the accounts payable department. “Because these internal
notifications are so important, a web ste that merely accepted orders could not serve industrial
buyers. The receiving dock would not have authority to receive the goods, nor would the
accounts payable department have authority to pay the invoice.”®2

H. Supply Chain M anagement

Heightened interaction between buyers and suppliers may facilitate supply chain
management. B2Bs could enable suppliers al along the supply chain, potentially reaching
multiple tiers of suppliers, to more quickly and more accurately learn what the buyers want and
when they want it.%® In the absence of such information, “buyers and sellers must make
assumptions about each other’s needs.”® Unfortunately, as a practical matter, such effortsto
predict needs are typicaly ill-fated. One workshop panelist stated that a steel company CEO had
told him that in “the last 91 years they’ ve never got a forecast [right].”® Consequently, “when
evaluated along the entire length of a supply chain, the amount of inventory being held for
contingenciesis quite large, and collectively adds much inventory carrying cost, obsolescence,
spoilage, or overstocks [or shortfalls].”® Supply chain management is particularly important for

operational efficiencies, such as back-office integration.”)
% Kinney (Stmt) 5.
 Morgan Stanley Dean Witter (Stmt) 81.
2 Kinney (Stmt) 5-6.

& Sculley & Woods (Stmt) 1 (“[ T]hese net markets have the capability to tie together the
manufacturer with its suppliers (Tier 1) and its suppliers suppliers (Tiers2 & 3). Thiscan lead to
greater efficiencies. . . that dramatically reduce manufacturing time, inventory levels and
distribution costs.”).

& Kinney (Stmt) 10.
 Stewart 65.
% Kinney (Stmt) 10.

10



“very complex products,” such as many direct products, because efficiencies are more closely tied
to capacity planning.®” Some speculate that B2Bs will enable companies to move from “push
marketing” to “pull marketing.”®® In a push model, business produces first and then triesto sell.
In a pull model, “the consumer — stimulated, of course, by smart advertisng and promotion — will
pull product through the supply chain.”®

B2Bs are equipped to improve inventory management. “[Supply chain] optimization
techniques require a near-constant level of analysis and refinement of production plans as
conditions change, the volume of interaction that might occur between a buyer and a supplier
attempting to jointly optimize ishuge. The Internet can help solve the integration challenge by
providing alow-cost conduit for requests and acknowledgments, as well as by defining standards
for how requests and acknowledgments are formatted and shared.”

With regard to inventory management, a purchase order may have several hundred line
itemson it. And companies may not pay the order until al of those line items are adequately
reconciled. That is, it is only when someone signs off that they have received all the proper items
in proper form and condition that the purchase order moves from accounts payable to the treasury
for actual payment.” The result of this protracted processis that the supplier ends up bearing the
financial burden of “alot of inventory financing” resulting in “alot of cost to capital.””? Increased
automation, “getting the items standardized and getting that invoice flowing electronically and the
reconciliation of that invoice electronic,” will save considerable money.”

l. Collaborations

Enhanced efficiencies may also arise from other forms of collaboration.”™ Outsourcing

7 Kafka 169.

8 Jay Akasie, Ford’'s Model E, Forbes, July 17, 2000, at 30, 31.
% 1d.

© Kinney (Stmt) 28.

" Gray 156. See also WorldWide Retail Exchange (Stmt) 8 (noting potential for
“improved payment terms”).

2 WorldWide Retail Exchange (Stmt) 8.
”® Gray 156.
" Kafka 146.
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Accordingly, the more seamlessly the B2B is able to incorporate logistics services,® the better for
its participants. But when a middleman is inefficient or fails to provide any value-added services,
disintermediation may also be an avenue for increased efficiencies.®?

Thereisno clear divison between the differing efficiencies detailed. When efficiency is
promoted in one area, other efficiencies are often concurrently promoted. What is more, it is not
clear to what extent these efficiencies will be realized and which, if any, will not. Part 3 will
discuss the role of efficiencies within antitrust analysis.

8 See, e.g., Libicki (Stmt) (weights and measures are an example of possible logistics
services).

8 See e, Allgaier 175-76; Loevy 327.
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disadvantaged firms could turn to avoid or mitigate the disadvantage. But this would only inform
us about harm to the disadvantaged competitor. To show harm to competition, we would need to
consder the likely impact on competition in the markets in which the excluded firms participate.
Finally, if anticompetitive harm were likely, analysis would ask whether the access denial was
reasonably necessary for achieving procompetitive benefits that likely would offset the
anticompetitive harm.*

For example if a consortium of widget manufacturers formed a B2B for purchasing widget
components and excluded an up-and-coming, new widget manufacturer from buying through their
B2B, the analysis would inquire first how much this raised the excluded firm’s costs and whether
the firm could turn to substitute sources to minimize any harm. It then would inquire into the
likely competitive consequences downstream, in the market for widgets. Even if the excluded
firm’s costs rose, there might be no downstream effect if competition in the widget market were
otherwise vigorous. Ultimately, the inquiry would focus on the likely overall competitive effect in
the widgets market, taking account of both anticompetitive harms and procompetitive benefits
from the exclusion.

These inquiries are likely to be highly fact-specific in application. Indeed, exclusonary
incentives will not even be present in many settings. A B2B owned and operated by firms or
individuals independent of those who buy or sell through that marketplace may lack any incentive
to exclude or disadvantage any participants. In contrast, other B2Bs, such as those owned or
operated by consortia of industry members may have incentives to exclude.”” Where exclusion is
an issue, certain key factors may shape the analyss. Questions to focus upon include:

(1) Isthe B2B the only way the product — or adequate substitutes for it — can be bought
or sold at comparable prices? Alternatively, could another B2B or a private network
based on Internet infrastructure readily be used, or are there offline markets that could be
used instead? Would the aternatives be as efficient, or does the excluding B2B offer
special advantages?

If the excluded rivals can readily reach suppliers or buyers through alternative
mechanisms at comparable costs, they can avoid the harm. Severa panelists, however,
suggested that strong network efficiencies in an incumbent marketplace might make
alternatives unsatisfactory.® Their theme was familiar: the 1996 Staff Report following

% Cf. Competitor Collaboration Guidelines at § 3.36 (discussing analysis of efficienciesin
competitor collaborations outside the context of exclusionary conduct).

" See Clark 364 (consortium B2Bs are more likely than others to skew functiondlity in
favor of the owners, but few are up and running now).

% See, e.9., Mirek 200-01 (real potential to exclude non-owners from marketplace
atogether in light of network effects that could make marketplace an essential facility); OESA
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otherwise likely would prevail? Thiswould be a function of the role of the disadvantaged
participants in maintaining downstream competition. If the excluded rivals were important
to maintain effective downstream competition, exclusonary conduct that significantly
raised their costs would cause anticompetitive harm. The analysis here would consider
factors such as downstream market concentration, theories of unilateral and coordinated
anticompetitive effects in the downstream markets, and downstream entry, as well as any
unique competitive significance of the excluded firms. The workshop record did not delve
into the likelihood of anticompetitive effectsin any particular downstream market, and this
would have to be analyzed in fact-specific terms.

(4) What are the efficiencies of the excluson? How might excluson enhance
competition? One panelist stated that some B2Bs seek to differentiate their marketplace
from competitors by limiting participants to select, “qualified sellers.”** Another panelist
stressed that some differences in treatment may be warranted as a means of dealing with
free riding by non-owner participants.’® In practice, of course, the significance and
cognizability of efficiency claims would be analyzed in the context of particular factual
settings and would include consideration of any practical, significantly less anticompetitive
alternatives to the exclusion.'®

B. Market for Marketplaces
1. The Natureof Marketplace Competition

To this point, analysis has focused on possible competitive concernsin the markets for
goods traded on, or derived from goods traded on, B2Bs. Now we shift our focusto the
emerging competition for the provison of B2B services. Just as competition issues can arise in
connection with other business-support activities, such as commercial telephone service or
commercia Internet access, competition in the market for marketplaces raisesits own set of
antitrust concerns.*® B2Bs provide and charge for business services, and antitrust hasarolein

103 | oevy 306.

104 Mitnick 550-51. For example, it might be suggested that firms that begin participation
only after aB2B has proven successful should pay a higher membership fee than afirm that bore
greater risk by joining earlier. See generally 1996 FTC Staff Report, ch. 9 at 23-26.

105 Cf. Competitor Collaboration Guidelines at § 3.36(b).

106 See, e.g., Bloch & Perlman (Stmt) 11 (distinguishing antitrust concerns in market for
marketplaces from those in markets for products in which the marketplace participants operate).
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(2) Arethe exclusivity practices reasonably necessary for achieving the network
efficiencies? Given that a B2B with strong network efficiencies would hold inherent
attractions for buyers and sellers, an analyst may question whether exclusivity
requirements are reasonably necessary. Similar questions could be asked with respect to
large-scale consortium ownership: as one panelist explained, network efficiencies derive
from broad participation, but this does not necessarily require broad ownership.™>

(3) Would interoperability between competing B2B marketplaces permit achievement of
comparable network efficiencies without sacrificing competition? Stated differently,
would open access to marketplace interfaces serve as a “ practical, sgnificantly less
retrictive” alternative?® Some panelists indicated that, at least in theory, interoperability
might be an alternative means of achieving network efficiencies.™™” At this point, however,
its practicality remainsunclear. Asdiscussed in Part 1.C.8, there islittle inter-exchange
communication now;™® there are hopes that it quickly can be developed;** but there may
be significant hurdles — such as potential property rights in transaction records'® — il to
be surmounted. Moreover, there may be potentially significant issues as to competitive
effects. The likely nature and extent of competition among interoperable marketplaces
and the likely impact of interoperability on incentives to develop and improve B2Bs would
have to be further explored.

Exclusivity practices may also be supported by other efficiencies.’®™ Some pandlists
observed that they may be reasonably necessary to persuade investors that the B2B will indeed

1% Baker 579-80.
1% See Competitor Collaboration Guidelines at § 3.36(b).

37 Rule 559-60 (interconnection will enable realization of network efficiencies); see also
Stojka 408 (noting consumer benefits from interoperability).

%8 Stojka 408.
159 van Breen 205-06, 219.

160 Chen 235-37 (businesses regard transactional records as trade secrets; may need
exchange-to-exchange cooperation to sort out).

1611t sometimes may be difficult to assess the full range of potential efficiencies because
of the nascent nature of many of the services that B2Bs may grow to offer. Although an
evaluation of efficiencies should seek to take account of al likely procompetitive benefits, the
genera caution against “vague or speculative” efficiency claims, Competitor Collaboration
Guiddines a 8§ 3.36(a), bears repetition here.
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attract — and keep — enough trading volume to be viable.*®* Similarly, some suggested that
consortium ownership by major industry members was a means for ensuring sufficient usage to
spread fixed costs over alarge volume of transactions.*®® Others cited reduced selling costs from
negotiating a blanket price for a given volume commitment rather than re-negotiating price for
each increment of service.’® One panelist suggested that prohibiting investmentsin competing
marketplaces may be necessary to aign the incentives of B2B owners and that minimum purchase
requirements may be needed to avoid “cherry picking” on particular contracts to the disadvantage
of the B2B.** Another indicated that in some settings exclusivity may facilitate creation of
industry-wide communication standards.*®

The workshop was not intended to resolve these issues, and it is unsurprising that the
record does not permit a full-scale evaluation of the significance or legitimacy of the various
efficiency clamsfor exclusivity. That must await fuller investigation in actua factual settings
where inquiry can be made as to whether particular efficiency claims are verifiable and potentialy
procompetitive; whether costs are incurred that reduce the claimed benefits, whether similar
efficiencies could be attained through practical, significantly less restrictive means; and whether
the cognizable efficiencies would be likely to offset the potential for anticompetitive harm.**’

The fact-specific nature of these inquiries makes specific conclusions as to the competitive
consequences of the various exclusivity practices impossible. In some settings they may raise
competitive concerns, and in others they may be procompetitive. Nonetheless, some guideposts
can be planted. All else held equal (including the ability to achieve efficiencies and innovations),
competitive concerns are magnified (i) the greater the market share of the B2B owners; (ii) the
greater the restraints on participation outside the B2B; and (iii) the less the interoperability with
other B2Bs. This does not mean that industry consortia B2Bs are presumptively unlawful or that
minimum volume commitments cannot be imposed. It does suggest that high levels of industry
ownership or substantial minimum purchase requirements will likely draw a closer look. On the
other hand, all else held equal (including the level of likely anticompetitive harm), competitive
concerns are reduced the greater the contribution of exclusivity to achieving procompetitive

162 See Bloch & Perlman (Stmt) 9.

163 See, e.g9., Gray 207-08; Bloch & Perlman (Stmt) 8; and supra Part 1.C.4. Another
panelist, however, responded that the showing to this point has not been convincing. Brodley
575-76.

164 Kinney 220-21.
15 Perlman 567-68; see generally Salop 534-35 (noting possibilities for free riding).
166 See OESA (Stmt) 7 n.10.

167 Competitor Collaboration Guidelines at §8§ 3.36-3.37.
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benefits.  Aswith most areas of antitrust analysis, there is no magic formula for evaluating
competition in the market for marketplaces, only aframework of analysis desgned to weave
complex and sometimes-conflicting tendencies into an assessment of likely competitive effects.
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